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I. BACKGROUND 

On 12 May 2021, at Goodfellow Air Force Base, Texas, a special court-

martial convicted Appellant, in accordance with his pleas and pursuant to a 

plea agreement, of one specification of wrongful use of lysergic acid diethyla-

mide (LSD) on divers occasions; one specification of wrongful use of marijua-

na on divers occasions; one specification of wrongful possession of marijuana; 

one specification of wrongful introduction of marijuana onto a military instal-

lation with intent to distribute on divers occasions; one specification of 

wrongful introduction of LSD onto a military installation with intent to dis-

tribute; one specification of wrongful distribution of marijuana on divers oc-

casions; and one specification of wrongful distribution of LSD—all in viola-

tion of Article 112a, Uniform Code of Military Justice (UCMJ),1 10 U.S.C. § 

912a. Appellant was sentenced to a bad-conduct discharge, confinement for 

150 days, and reduction to the grade of E-1.  

The same day as trial, Appellant signed an Air Force (AF) Form 304, Re-

quest for Appellate Defense Counsel, and checked the box, “I do not request 

Appellate Defense Counsel to represent me.” The same day as trial, Appel-

lant also submitted matters in clemency. The convening authority took no 

action on the findings or sentence of the case and signed the decision memo-

randum on 14 May 2021. The military judge also signed the entry of judg-

ment on 14 May 2021. The case was docketed with this court on 7 September 

2021, without an appellate defense counsel assigned to Appellant’s case.  

                                                      

1 References to the Uniform Code of Military Justice in this order are to the Manual 

for Courts-Martial, United States (2019 ed.). 
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TO THE HONORABLE, THE JUDGES OF  

THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 

 

Appellant was tried at Goodfellow AFB on 12 May 2021.  Upon the Record of Trial 

being docketed with this Honorable Court on 7 September 2021, this Court noted that it was 

missing documentation regarding Appellant’s decision on whether to waive his right to appellate 

defense counsel.  

This Court observed that Appellant’s initial AF Form 304, which was signed on 12 May 

2021 before the convening authority’s decision on action, was included in the ROT.  But this 

Court noted the original record of trial was missing a second AF Form 304, completed after the 

convening authority made a decision on action in this case.  This Court determined that such a 

form was required by United States v. Smith, 34 M.J. 247, 249 (C.M.A. 1992); United States v. 

Xu, 70 M.J. 140 (C.A.A.F. 2011) (mem.); and Air Force Instruction (AFI) 51-201, 

Administration of Military Justice, ¶ 14.5 (18 Jan. 2019).  On 18 November 2021, this Court 

ordered the Government to inform the Court in writing whether Appellant has waived his right to 

appellate defense counsel.   

In response to this Court’s order, the Government has filed a motion to attach evidence of 

that written waiver to the record.  Specifically, the Government has attached Appellant’s second 



2 
 

AF Form 304 dated 5 August 2021, which was signed after the convening authority’s decision on 

action on 14 May 2021 and the entry of judgment, along with an accompanying declaration from 

the case paralegal, which certifies the accuracy of that form.  (Motion to Attach, dated 29 

November 2021.)   

This should assure this Court that Appellant has waived his right to appellate defense 

counsel.  And now that this second form is now available and attached to the record for this 

Court to review, this Court may proceed with appellate review. 

   

  
CORTLAND T. BOBCZYNSKI, Capt, USAF 

Appellate Government Counsel, Government Trial    

and Appellate Operations Division 

Military Justice and Discipline 

United States Air Force 
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CERTIFICATE OF FILING AND SERVICE 

I certify that a copy of the foregoing was delivered to the Court on 29 November 2021. 

 
CORTLAND T. BOBCZYNSKI, Capt, USAF 

Appellate Government Counsel, Government Trial    

and Appellate Operations Division 

Military Justice and Discipline 

United States Air Force 
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TO THE HONORABLE, THE JUDGES OF 

 THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 

Pursuant to Rule 23.3(b) of this Court’s Rules of Practice and Procedure, the United States 

hereby moves for leave to attach the following documents to this motion: 

 Declaration of SrA M.S. (with one attachment – AF Form 304, dated 5 August 2021) 

On 18 November 2021, this Court issued an order to the government to show cause why the 

case should not be remanded to address a missing AF Form 304, and to assess whether Appellant 

had waived his right to appellate defense counsel.  The attached declaration includes as an 

attachment the missing AF Form 304 from the original record of trial, and attests to the authenticity 

of that form.  The declaration is directly responsive to this Court’s order to show cause and is 

relevant and necessary to this Court’s review of the case.   

WHEREFORE, the United States respectfully requests this Honorable Court grant this  

 

Motion to Attach. 

       
CORTLAND T. BOBCZYNSKI, Capt, USAF 

Appellate Government Counsel, Government Trial    

and Appellate Operations Division 

Military Justice and Discipline 

United States Air Force 
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