IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES APPELLANT’S MOTION FOR
Appellee, ENLARGEMENT OF TIME (FIRST)
V. Before Panel No. 2

Senior Airman (E-4) No. ACM 40513
NICKOLAS S. CAYABYAB,
United States Air Force

Appellant

19 October 2023

N N N N N N N N N

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(1) and (2) of this Honorable Court’s Rules of Practice and
Procedure, Senior Airman Nickolas S. Cayabyab (Appellant) hereby moves for an enlargement of
time (EOT) to file Assignments of Error. Appellant requests an enlargement for a period of 60
days, which will end on 29 December 2023. The record of trial was docketed with this Court on
31 August 2023. From the date of docketing to the present date, 49 days have elapsed. On the date
requested, 120 days will have elapsed.

WHEREFORE, Appellant respectfully requests that this Honorable Court grant the requested

enlargement of time.

Respectfully submitted,

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division
1500 West Perimeter Road, Suite 1100



CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing was sent via email to the Court

and served on the Appellate Government Division on 19 October 2023.

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



23 October 2023

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Senior Airman (E-4) ) ACM 40513
NICKOLAS S. CAYABYAB, USAF, )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time, to file an
Assignment of Error in this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

MARY ELLEN PAYNE

Associate Chief, Government Trial and
Appellate Operations Division

Military Justice and Discipline

United States Air Force



CERTIFICATE OF FILING AND SERVICE

| certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 23 October 2023.

MARY ELLEN PAYNE

Associate Chief, Government Trial and
Appellate Operations Division

Military Justice and Discipline

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES APPELLANT’S MOTION FOR
Appellee, ENLARGEMENT OF TIME
(SECOND)
V.

Before Panel No. 2
Senior Airman (E-4)
NICKOLAS S. CAYABYAB,
United States Air Force
Appellant

No. ACM 40513

N N N N N N N N N

7 December 2023
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(3) and (4) of this Honorable Court’s Rules of Practice and
Procedure, Senior Airman Nickolas S. Cayabyab (Appellant) hereby moves for an enlargement of
time (EOT) to file Assignments of Error. Appellant requests an enlargement for a period of 30
days, which will end on 28 January 2024. The record of trial was docketed with this Court on
31 August 2023. From the date of docketing to the present date, 98 days have elapsed. On the date
requested, 150 days will have elapsed.

On 1-3 May 2023, Appellant was tried by a general court-martial at Vandenberg Space Force
Base, California. In accordance with his pleas, the military judge found Appellant guilty of three
specifications of sexual abuse of a child and three specifications of wrongful possession of child
pornography, in violation of Articles 120b and 134, Uniform Code of Military Justice (UCMJ), 10
U.S.C. §§ 920b and 934 (2016). R. at 153-54; Entry of Judgment (EOJ), dated 7 June 2023. The
military judge sentenced Appellant to 36 months’ confinement, reduction to the grade of E-1, and
a dishonorable discharge. R. at 209-10; EOJ. The convening authority took no action on the
findings and approved the sentence in its entirety. Convening Authority Decision on Action —

United States v. SrA Nickolas S. Cayabyab, dated 25 May 2023.



The record of trial is four volumes consisting of five prosecution exhibits, zero defense
exhibits, and six appellate exhibits; the transcript is 211 pages. Appellant is currently confined.
Through no fault of Appellant, undersigned counsel has yet to complete her review of
Appellant’s case. This enlargement of time is necessary to allow undersigned counsel to fully
review Appellant’s case and advise Appellant regarding potential errors. Appellant was informed
of his right to a timely appeal and this request for an enlargement of time, and Appellant agrees
with this request for an enlargement of time.
WHEREFORE, Appellant respectfully requests that this Honorable Court grant the
requested enlargement of time.

Respectfully submitted,

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing was sent via email to the Court

and served on the Appellate Government Division on 7 December 2023.

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



8 December 2023

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Senior Airman (E-4) ) ACM 40513
NICKOLAS S. CAYABYAB, USAF, )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time, to file an
Assignment of Error in this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



CERTIFICATE OF FILING AND SERVICE

I certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 8 December 2023.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES APPELLANT’S MOTION FOR
Appellee, ENLARGEMENT OF TIME (THIRD)
V. Before Panel No. 2

Senior Airman (E-4)

NICKOLAS S. CAYABYAB,

United States Air Force
Appellant

No. ACM 40513

18 January 2024

N N N N N N N N N

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(3) and (4) of this Honorable Court’s Rules of Practice and
Procedure, Senior Airman Nickolas S. Cayabyab (Appellant) hereby moves for an enlargement of
time (EOT) to file Assignments of Error. Appellant requests an enlargement for a period of 30
days, which will end on 27 February 2024. The record of trial was docketed with this Court on
31 August 2023. From the date of docketing to the present date, 140 days have elapsed. On the
date requested, 180 days will have elapsed.

On 1-3 May 2023, Appellant was tried by a general court-martial at Vandenberg Space Force
Base, California. In accordance with his pleas, the military judge found Appellant guilty of three
specifications of sexual abuse of a child and three specifications of wrongful possession of child
pornography, in violation of Articles 120b and 134, Uniform Code of Military Justice (UCMJ), 10
U.S.C. §§ 920b and 934 (2016). R. at 153-54; Entry of Judgment (EOJ), dated 7 June 2023. The
military judge sentenced Appellant to 36 months’ confinement, reduction to the grade of E-1, and
a dishonorable discharge. R. at 209-10; EOJ. The convening authority took no action on the
findings and approved the sentence in its entirety. Convening Authority Decision on Action —

United States v. SrA Nickolas S. Cayabyab, dated 25 May 2023.



The record of trial is four volumes consisting of five prosecution exhibits, zero defense
exhibits, and six appellate exhibits; the transcript is 211 pages. Appellant is currently confined.
Through no fault of Appellant, undersigned counsel has yet to complete her review of
Appellant’s case. This enlargement of time is necessary to allow undersigned counsel to fully
review Appellant’s case and advise Appellant regarding potential errors. Appellant was informed
of his right to a timely appeal and this request for an enlargement of time, and Appellant agrees
with this request for an enlargement of time.
WHEREFORE, Appellant respectfully requests that this Honorable Court grant the
requested enlargement of time.

Respectfully submitted,

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing was sent via email to the Court

and served on the Appellate Government Division on 18 January 2024.

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



22 January 2024

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Senior Airman (E-4) ) ACM 40513
NICKOLAS S. CAYABYAB, USAF, )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an
Assignment of Error in this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



CERTIFICATE OF FILING AND SERVICE

I certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 22 January 2024.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES APPELLANT’S MOTION FOR
Appellee, ENLARGEMENT OF TIME
(FOURTH)
V.

Before Panel No. 2
Senior Airman (E-4)
NICKOLAS S. CAYABYAB,
United States Air Force
Appellant

No. ACM 40513

N N N N N N N N N

15 February 2024
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(3) and (4) of this Honorable Court’s Rules of Practice and
Procedure, Senior Airman Nickolas S. Cayabyab (Appellant) hereby moves for an enlargement of
time (EOT) to file Assignments of Error. Appellant requests an enlargement for a period of 30
days, which will end on 28 March 2024. The record of trial was docketed with this Court on
31 August 2023. From the date of docketing to the present date, 168 days have elapsed. On the
date requested, 210 days will have elapsed.

On 1-3 May 2023, Appellant was tried by a general court-martial at Vandenberg Space Force
Base, California. In accordance with his pleas, the military judge found Appellant guilty of three
specifications of sexual abuse of a child and three specifications of wrongful possession of child
pornography, in violation of Articles 120b and 134, Uniform Code of Military Justice (UCMJ), 10
U.S.C. §§ 920b and 934 (2016). R. at 153-54; Entry of Judgment (EOJ), dated 7 June 2023. The
military judge sentenced Appellant to 36 months’ confinement, reduction to the grade of E-1, and
a dishonorable discharge. R. at 209-10; EOJ. The convening authority took no action on the
findings and approved the sentence in its entirety. Convening Authority Decision on Action —

United States v. SrA Nickolas S. Cayabyab, dated 25 May 2023.



The record of trial is four volumes consisting of five prosecution exhibits, zero defense
exhibits, and six appellate exhibits; the transcript is 211 pages. Appellant is currently confined.
Through no fault of Appellant, undersigned counsel has yet to complete her review of
Appellant’s case. This enlargement of time is necessary to allow undersigned counsel to fully
review Appellant’s case and advise Appellant regarding potential errors. Appellant was informed
of his right to a timely appeal and this request for an enlargement of time, and Appellant agrees
with this request for an enlargement of time.
WHEREFORE, Appellant respectfully requests that this Honorable Court grant the
requested enlargement of time.

Respectfully submitted,

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing was sent via email to the Court

and served on the Appellate Government Division on 15 February 2024.

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



22 February 2024

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Senior Airman (E-4) ) ACM 40513
NICKOLAS S. CAYABYAB, USAF, )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an
Assignment of Error in this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



CERTIFICATE OF FILING AND SERVICE

| certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 22 February 2024.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES APPELLANT’S MOTION FOR
Appellee, ENLARGEMENT OF TIME (FIFTH)
V. Before Panel No. 2

Senior Airman (E-4) No. ACM 40513
NICKOLAS S. CAYABYAB,
United States Air Force

Appellant

11 March 2024

N N N N N N N N N

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(4) and (6) of this Honorable Court’s Rules of Practice and
Procedure, Senior Airman Nickolas S. Cayabyab (Appellant) hereby moves for an enlargement of
time (EOT) to file Assignments of Error (AOE). Appellant requests an enlargement for a period of
30 days, which will end on 27 April 2024. The record of trial was docketed with this Court on
31 August 2023. From the date of docketing to the present date, 193 days have elapsed. On the
date requested, 240 days will have elapsed.

On 1-3 May 2023, Appellant was tried by a general court-martial at Vandenberg Space Force
Base, California. In accordance with his pleas, the military judge found Appellant guilty of three
specifications of sexual abuse of a child and three specifications of wrongful possession of child
pornography, in violation of Articles 120b and 134, Uniform Code of Military Justice (UCMJ), 10
U.S.C. §§ 920b and 934 (2016). R. at 153-54; Entry of Judgment (EOJ), dated 7 June 2023. The
military judge sentenced Appellant to 36 months’ confinement, reduction to the grade of E-1, and
a dishonorable discharge. R. at 209-10; EOJ. The convening authority took no action on the
findings and approved the sentence in its entirety. Convening Authority Decision on Action —

United States v. SrA Nickolas S. Cayabyab, dated 25 May 2023.



The record of trial is four volumes consisting of five prosecution exhibits, zero defense
exhibits, and six appellate exhibits; the transcript is 211 pages. Appellant is currently confined.
Undersigned counsel currently represents 15 clients and is presently assigned 10 cases

pending brief before this Court. This case is counsel’s third priority case, behind:

1. United States v. Davis, No. ACM 40370. The appellant’s petition for grant of review is due
to the Court of Appeals for the Armed Forces (CAAF) on 26 March 2024.

2. United States v. Howard, No. ACM. 40478. The record of trial is 7 volumes consisting of
13 prosecution exhibits, 5 defense exhibits, and 37 appellate exhibits; the transcript is
913 pages. Undersigned counsel is currently reviewing the record of trial.

3. United States v. Brierly, No. ACM 40479. The record of trial is 6 volumes consisting of 8
prosecution exhibits, 16 defense exhibits, 24 appellate exhibits, and 1 court exhibit; the
transcript is 455 pages. Undersigned counsel has not yet completed her review of this
record.

Since Appellant’s last request for an enlargement of time, undersigned counsel filed a reply
brief in United States v. Csiti, No. ACM 40386, drafted a petition and supplement for grant of
review for United States v. Davis, No. ACM 40370, and filed an AOE brief for United States v.
Williams, No. ACM 40485. She began reviewing the record for United States v. Howard, No. ACM
40478, and she prepared for, and participated in, three moot oral arguments for her colleague for
United States v. Wells, USCA Dkt. No. 23-0219/AF. Finally, counsel has pre-approved leave from
13 — 22 March 2024.

Through no fault of Appellant, undersigned counsel has yet to complete her review of
Appellant’s case. This enlargement of time is necessary to allow undersigned counsel to fully

review Appellant’s case and advise Appellant regarding potential errors. Appellant was informed



of his right to a timely appeal and this request for an enlargement of time, and Appellant agrees

with this request for an enlargement of time.

WHEREFORE, Appellant respectfully requests that this Honorable Court grant the

requested enlargement of time.

Respectfully submitted,

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing was sent via email to the Court

and served on the Appellate Government Division on 11 March 2024.

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604



11 March 2024

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Senior Airman (E-4) ) ACM 40513
NICKOLAS S. CAYABYAB, USAF, )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an
Assignment of Error in this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



CERTIFICATE OF FILING AND SERVICE

| certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 11 March 2024.

PETE FERRELL, Lt Col, USAF

Director of Operations

Government Trial and Appellate Operations Division
Military Justice and Discipline Directorate

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES ) CONSENT MOTION TO EXAMINE
Appellee, ) SEALED MATERIALS
)
v. )
) Before Panel No. 2
Senior Airman (E-4) )
NICKOLAS S. CAYABYAB, ) No. ACM 40513
United States Air Force )
Appellant. ) 3 April 2024
)

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule for Courts-Martial (R.C.M.) 1113(b)(3)(B)(1) and Rules 3.1, 23.1(b), and
23.3(f)(1) of this Honorable Court’s Rules of Practice and Procedure, undersigned counsel hereby
moves this Court to permit appellate counsel for the Appellant and the Government to examine
Preliminary Hearing Officer (PHO) Exhibits 21, 22, and 28, and Prosecution Exhibit 1 and its
attachments.

Facts

On 1-3 May 2023, Appellant was tried by a general court-martial at Vandenberg Space Force
Base, California. In accordance with his pleas, the military judge found Appellant guilty of three
specifications of sexual abuse of a child and three specifications of wrongful possession of child
pornography, in violation of Articles 120b and 134, Uniform Code of Military Justice (UCMJ), 10
U.S.C. §§ 920b and 934 (2016). R. at 153-54; Entry of Judgment (EOJ), dated 7 June 2023. The
military judge sentenced Appellant to 36 months’ confinement, reduction to the grade of E-1, and a
dishonorable discharge. R. at 209-10; EOJ. The convening authority took no action on the findings
and approved the sentence in its entirety. Convening Authority Decision on Action — United States

v. Sr4 Nickolas S. Cayabyab, dated 25 May 2023.
Page 1 of §



During SrA Cayabyab’s preliminary hearing, the PHO sealed exhibits 21, 22, and 28. PHO
Report, Continuation of Item 13a, DD Form 457, at 1-2. PHO Exhibit 21 is a Samsung External
Hard Drive, Magnet Axiom; PHO Exhibit 22 is a Disk Containing Facebook and Discord Content;
and PHO Exhibit 28 is the Sealed Annex to PHO Report, 12 Oct 22, 12 pgs. Id. All three exhibits
were considered by the PHO during SrA Cayabyab’s Article 32, UCMJ, hearing in preparing the
PHO Report and recommendations for the convening authority. /d.

During the court-martial proceedings, the military judge admitted Prosecution Exhibit 1, the
Stipulation of Fact, and its six attachments. R. at 25, 35, 39. The military judge sealed all of
Prosecution Exhibit 1 and its attachments. R. at 211.

Law

Appellate counsel may examine materials presented or reviewed at trial and sealed, as well
as materials reviewed in camera, released to trial or defense counsel, and sealed, upon a colorable
showing to the appellate authority that examination is reasonably necessary to a proper fulfillment
of the appellate counsel’s responsibilities under the UCMJ, the Manual for Courts-Martial,
governing directives, instructions, regulations, applicable rules for practice and procedure, or
rules of professional conduct. R.C.M. 1113(b)(3)(B)(1).

Air Force regulations governing professional duties and conduct of appellate defense
counsel impose upon counsel, inter alia, a duty to provide “competent representation,”! perform
“reasonable diligence,”? and to “give a client his or her best professional evaluation of the questions

that might be presented on appeal...[to] consider all issues that might affect the validity of the

! Air Force Instruction (AFI) 51-110, Professional Responsibility Program, Attachment 2: Air Force
Rules of Professional Conduct, Rule 1.1 (11 Dec. 2018).
21d. at Rule 1.3,

Page 2 of §



judgment of conviction and sentence...[to] advise on the probable outcome of a challenge to the
conviction or sentence...[and to] endeavor to persuade the client to abandon a wholly frivolous
appeal or to eliminate contentions lacking in substance.”® These requirements are consistent with
those imposed by the state bar to which counsel belong.*
This Court may grant relief “on the basis of the entire record” of trial. Article 66, UCMJ,
10 U.S.C. § 866. Appellate defense counsel detailed by the Judge Advocate General shall
represent accused servicemembers before this Court. Article 70, UCMJ, 10 U.S.C. § 870. This
Court’s “broad mandate to review the record unconstrained by appellant’s assignments of error”
does not reduce “the importance of adequate representation” by counsel; “independent review is
not the same as competent appellate representation.” United States v. May, 47 M.J. 478, 481
(C.A.A.F. 1998).
Analysis
PHO Exhibits 21, 22, and 28 are exhibits introduced during SrA Cayabyab’s preliminary
hearing and were considered by the PHO in preparation of the PHO Report. Prosecution Exhibit
1, and its six attachments, are a government exhibit introduced and admitted at trial. Thus, it is
evident the parties “presented” and “reviewed” the sealed materials during the preliminary hearing
and at trial.
It is reasonably necessary for Appellant’s counsel to review the sealed exhibits for counsel
to competently conduct a professional evaluation of Appellant’s case and to uncover all issues
which might afford him relief. Because examination of the materials in question is reasonably

necessary to the fulfillment of counsel’s Article 70, UCMJ, duties, and because the materials were

3 AFI 51-110, Attachment 7: Air Force Standards for Criminal Justice, Standard 4-8.3(b).
* Undersigned counsel is licensed to practice law in Maryland.
Page 3 of §



made available to the parties at trial, Appellant has provided the “colorable showing” required by
R.C.M. 1113(b)(3)(B)(1) to permit his counsel’s examination of sealed materials and has shown
good cause to grant this motion.
The Government consents to both parties viewing the sealed materials detailed above.
WHEREFORE, Appellant respectfully requests this Honorable Court grant this consent
motion.

Respectfully submitted,

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division

1500 West Perimeter Road, Suite 1100
Joint Base Andrews NAF, MD 20762-6604

Page 4 of 5



CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing was sent via email to the Court

and served on the Appellate Government Division on 3 April 2024.

Respectfully submitted,

MEGAN R. CROUCH, Maj, USAF
Appellate Defense Counsel

Air Force Appellate Defense Division
1500 West Perimeter Road, Suite 1100

Page 5 of 5



UNITED STATES AIR FORCE
COURT OF CRIMINAL APPEALS

UNITED STATES
Appellee

No. ACM 40513

V.
ORDER
Nickolas S. CAYABYAB
Senior Airman (E-4)
U.S. Air Force
Appellant

N N e N N N N N N’

Panel 2

On 3 April 2024, counsel for Appellant submitted a Consent Motion to Ex-
amine Sealed Materials, requesting both parties be allowed to examine Pre-
liminary Hearing Officer (PHO) Exhibits 21, 22, and 28, and Prosecution Ex-
hibit 1 and its attachments, which were reviewed by trial and defense counsel
at Appellant’s court-martial.

Appellate counsel may examine sealed materials released to counsel at trial
“upon a colorable showing . . . that examination is reasonably necessary to a
proper fulfillment of the appellate counsel’s responsibilities.” Rule for Courts-
Martial 1113(b)(3)(B)(1), Manual for Courts-Martial, United States (2024 ed.).

The court finds Appellant has made a colorable showing that review of
sealed materials is reasonably necessary for a proper fulfillment of appellate
defense counsel’s responsibilities. This court’s order permits counsel for both
parties to examine the materials.

Accordingly, it is by the court on this 5th day of April 2024,
ORDERED:
Appellant’s Consent Motion to Examine Sealed Materials is GRANTED.

Appellate defense counsel and appellate government counsel may view
PHO Exhibits 21, 22, and 28, and Prosecution Exhibit 1 and its attach-
ments, subject to the following conditions:

To view the sealed materials, counsel will coordinate with the court.



United States v. Cayabyab, No. ACM 40513

No counsel granted access to the materials may photocopy, photograph, re-
produce, disclose, or make available the content to any other individual with-
out the court’s prior written authorization.

FOR THE COTTIRT

FLEMING E. KEEFE, Capt, USAF
Deputy Clerk of the Court






