




19 December 2022 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 

 
UNITED STATES,    ) UNITED STATES’ GENERAL 
   Appellee,     ) OPPOSITION TO APPELLANT’S  

) MOTION FOR ENLARGEMENT 
   v.      ) OF TIME 
      ) 
Technical Sergeant (E-6)   ) ACM 40359 
NICHOLAS S. SHANOR, USAF,  )  
   Appellant.     ) Panel No. 1 
      )  
 

TO THE HONORABLE, THE JUDGES OF 
 THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 
Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States 

hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an 

Assignment of Error in this case.  

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s 

enlargement motion. 

 
 

MATTHEW J. NEIL, Lt Col, USAF 
Director of Operations, Government Trial and 

         Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 

 
 
 
 
 
 

 
 
 
 



2 
 

CERTIFICATE OF FILING AND SERVICE 
 
 I certify that a copy of the foregoing was delivered to the Court and to the Air Force 

Appellate Defense Division on 19 December 2022.   

 
 

MATTHEW J. NEIL, Lt Col, USAF 
Director of Operations, Government Trial and 

         Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 
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IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 
 
UNITED STATES ) MOTION FOR ENLARGEMENT OF  
            Appellee  ) TIME (SECOND) 

) 
      v.     ) Before Panel No. 1 
     )  

Technical Sergeant (E-6)   ) No. ACM 40359 
NICHOLAS S. SHANOR,   ) 
United States Air Force   ) 15 February 2023 
 Appellant  ) 
 

TO THE HONORABLE, THE JUDGES OF THE 
UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 
Pursuant to Rule 23.3(m)(3) of this Honorable Court’s Rules of Practice and Procedure, 

Appellant hereby moves for an enlargement of time to file an Assignments of Error (AOE).  

Appellant requests an enlargement for a period of 30 days, which will end on 24 March 2023.  

The record of trial was docketed with this Court on 25 October 2022.  From the date of docketing 

to the present date, 113 days have elapsed.  On the date requested, 150 days will have elapsed. 

On 2 August 2022, consistent with his pleas,1 Appellant was convicted by a miliary judge 

at a general court-martial convened at Eglin Air Force Base (AFB), FL, of one charge and one 

specification of negligent dereliction of duty in violation of Article 92, UCMJ, one charge and 

two specifications of assault consummated by a battery in violation of Article 128, UCMJ, and 

an additional charge with three specifications of assault consummated by a battery in violation of 

Article 128, UCMJ.  R. at 106.  The military judge sentenced Appellant to be reduced to the grade 

of E-4, to be confined for a total of 3 months,2 and to be discharged with a bad conduct discharge.  

 
1 Pursuant to a plea agreement, one charge and three specifications of sexual assault and one 
specification of abusive sexual contact in violation of Article 120, UCMJ, were withdrawn and 
dismissed with prejudice.  ROT, Vol. 1, Entry of Judgment, dated 19 September 2022. 
2 Appellant was sentenced to be confined for 3 months (for the Specification of Charge II), to be 
confined for 2 months (for Specification 1 of Charge III), and to be confined for 2 months (for 
 







16 February 2023 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 

 
UNITED STATES,    ) UNITED STATES’ GENERAL 
   Appellee,     ) OPPOSITION TO APPELLANT’S  

) MOTION FOR ENLARGEMENT 
   v.      ) OF TIME 
      ) 
Technical Sergeant (E-6)   ) ACM 40359 
NICHOLAS S. SHANOR, USAF,  )  
   Appellant.     ) Panel No. 1 
      )  
 

TO THE HONORABLE, THE JUDGES OF 
 THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 
Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States 

hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an 

Assignment of Error in this case.  

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s 

enlargement motion. 

 
 MARY ELLEN PAYNE 

Associate Chief, Government Trial and 
Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 
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CERTIFICATE OF FILING AND SERVICE 
 
 I certify that a copy of the foregoing was delivered to the Court and to the Air Force 

Appellate Defense Division on 16 February 2023. 

 

 
 MARY ELLEN PAYNE 

Associate Chief, Government Trial and 
   Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 
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IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 
 
UNITED STATES ) MOTION FOR ENLARGEMENT OF  
            Appellee  ) TIME (THIRD) 

) 
      v.     ) Before Panel No. 1 
     )  

Technical Sergeant (E-6)   ) No. ACM 40359 
NICHOLAS S. SHANOR,   ) 
United States Air Force   ) 17 March 2023 
 Appellant  ) 
 

TO THE HONORABLE, THE JUDGES OF THE 
UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 
Pursuant to Rule 23.3(m)(3) of this Honorable Court’s Rules of Practice and Procedure, 

Appellant hereby moves for an enlargement of time to file an Assignments of Error (AOE).  

Appellant requests an enlargement for a period of 30 days, which will end on 23 April 2023.  The 

record of trial was docketed with this Court on 25 October 2022.  From the date of docketing to 

the present date, 143 days have elapsed.  On the date requested, 180 days will have elapsed. 

On 2 August 2022, consistent with his pleas,1 Appellant was convicted by a miliary judge 

at a general court-martial convened at Eglin Air Force Base (AFB), FL, of one charge and one 

specification of negligent dereliction of duty in violation of Article 92, UCMJ, one charge and 

two specifications of assault consummated by a battery in violation of Article 128, UCMJ, and 

an additional charge with three specifications of assault consummated by a battery in violation of 

Article 128, UCMJ.  R. at 106.  The military judge sentenced Appellant to be reduced to the grade 

of E-4, to be confined for a total of 3 months,2 and to be discharged with a bad conduct discharge.  

 
1 Pursuant to a plea agreement, one charge and three specifications of sexual assault and one 
specification of abusive sexual contact in violation of Article 120, UCMJ, were withdrawn and 
dismissed with prejudice.  ROT, Vol. 1, Entry of Judgment, dated 19 September 2022. 
2 Appellant was sentenced to be confined for 3 months (for the Specification of Charge II), to be 
confined for 2 months (for Specification 1 of Charge III), and to be confined for 2 months (for 
 







20 March 2023 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 

 
UNITED STATES,    ) UNITED STATES’ GENERAL 
   Appellee,     ) OPPOSITION TO APPELLANT’S  

) MOTION FOR ENLARGEMENT 
   v.      ) OF TIME 
      ) 
Technical Sergeant (E-6)   ) ACM 40359 
NICHOLAS S. SHANOR, USAF,  )  
   Appellant.     ) Panel No. 1 
      )  
 

TO THE HONORABLE, THE JUDGES OF 
 THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 
Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States 

hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an 

Assignment of Error in this case.  

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s 

enlargement motion.   

                                                                       

 
THOMAS J. ALFORD, Lt Col, USAFR 
Appellate Government Counsel, Government 
Trial and Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 
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CERTIFICATE OF FILING AND SERVICE 

 
 I certify that a copy of the foregoing was delivered to the Court and to the Air Force 

Appellate Defense Division on 20 March 2023. 

   

                                                                        

 
THOMAS J. ALFORD, Lt Col, USAFR 
Appellate Government Counsel, Government 
Trial and Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 
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IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 
 

UNITED STATES 
   Appellee, 
 
 v. 
 
Technical Sergeant (E-6) 
NICHOLAS S. SHANOR, 
United States Air Force 
   Appellant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

APPELLANT’S MOTION TO 
EXAMINE SEALED MATERIAL 
 
 
Before Panel No. 1 
 
Case No. ACM 40359 
 
Filed on: 31 March 2023 

 
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 

AIR FORCE COURT OF CRIMINAL APPEALS: 
 

Pursuant to Rules 3.1 and 23.3(f) of this Honorable Court’s Rules of Practice and Procedure, 

Appellant hereby moves to examine the sealed material in Appellant’s record of trial: Appellate 

Exhibits (App. Ex.) VII, VIII, IX, X, XI, XII, XIII, and transcript pages 24-39.  These exhibits, 

which reference Mil. R. Evid. 412 evidence, were released to trial counsel and defense counsel 

and ordered sealed by the military judge.   

In accordance with R.C.M. 1113(b)(3)(B)(i), which requires a colorable showing that 

examination of these materials is reasonably necessary to appellate counsel’s responsibilities, 

undersigned counsel asserts that review of the referenced exhibits is necessary to conduct a complete 

review of the record of trial and be in a position to advocate competently on behalf of Appellant. A 

review of the entire record is necessary because this Court is empowered by Article 66(c), Uniform 

Code of Military Justice (UCMJ), 10 U.S.C. § 866(c), to grant relief based on a review and analysis 

of “the entire record.” To determine whether the record of trial yields grounds for this Court to 

grant relief under Article 66(c), UCMJ, 10 U.S.C. §866, counsel must therefore examine “the entire 

record.” 







 4 April 2023 

 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 

 

UNITED STATES,    ) UNITED STATES’ RESPONSE 

   Appellee,     )   TO APPELLANT’S MOTION  

) TO EXAMINE  

         v.      ) SEALED MATERIAL 

)  

Technical Sergeant (E-6)   ) ACM 40359  

NICHOLAS S. SHANOR, USAF  )  

Appellant.     ) Panel No. 1 

         )  

 

TO THE HONORABLE, THE JUDGES OF 

 THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States 

responds to Appellant’s Motion to Examine Sealed Material.  The United States does not object to 

Appellant’s counsel reviewing the materials listed in Appellant’s motion –which appear to have 

been available to all parties at trial – so long as the United States can also review the sealed portions 

of the record as necessary to respond to any assignment of error that refers to the sealed materials.  

The United States respectfully requests that any order issued by this Court also allow counsel for the 

United States to view the sealed materials. 

The United States would not consent to Appellant’s counsel viewing any exhibits that were 

reviewed in camera but not released to the parties unless this Court has first determined there is 

good cause for Appellant’s counsel to do so under R.C.M. 1113. 

WHEREFORE, the United States respectfully responds to Appellant’s motion. 

 
 MARY ELLEN PAYNE 

Associate Chief, Government Trial and 

   Appellate Operations Division 

United States Air Force 
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CERTIFICATE OF FILING AND SERVICE 

 

 I certify that a copy of the foregoing was delivered to the Court and to the Air Force 

Appellate Defense Division on 4 April 2023.   

 
 MARY ELLEN PAYNE 

Associate Chief, Government Trial and 

   Appellate Operations Division 

United States Air Force 

   

 



UNITED STATES AIR FORCE 
COURT OF CRIMINAL APPEALS 

 

UNITED STATES ) No. ACM 40359 

 Appellee )  

  ) 

 v. ) 

  ) ORDER 

Nicholas S. SHANOR ) 

Technical Sergeant (E-6) ) 

U.S. Air Force ) 

 Appellant ) Panel 1 

 

On 31 March 2023, Appellant’s counsel submitted a Motion to Examine 

Sealed Materials, specifically, Appellate Exhibits VII–XIII and transcript 

pages 24–39. 

The motion states the materials were reviewed by counsel at trial and that 

examination of these sealed materials is reasonably necessary to fulfill appel-

late counsel’s responsibilities. The Government does not oppose the motion, as 

long as the materials were viewed by both counsel at trial and Government 

counsel can also examine the sealed materials.  

Appellate counsel may examine sealed materials released to counsel at trial 

“upon a colorable showing . . . that examination is reasonably necessary to a 

proper fulfillment of the appellate counsel’s responsibilities.” Rule for Courts-

Martial 1113(b)(3)(B)(i), Manual for Courts-Martial, United States (2019 ed.).  

The court has considered Appellant’s motion, the Government’s response, 

case law, and this court’s Rules of Practice and Procedure. The court has re-

viewed the requested material. The court also finds that appellate defense 

counsel has made a colorable showing that review of the material is reasonably 

necessary to a proper fulfillment of appellate defense counsel’s responsibilities.  

Accordingly, it is by the court on this 6th day of April, 2023, 

ORDERED: 

Appellant’s Motion to Examine Sealed Materials is GRANTED. Appellate 

defense counsel and appellate government counsel are authorized to examine 

Appellate Exhibits VII–XIII and transcript pages 24–39, subject to the 

following conditions: 

To examine these materials, counsel will coordinate with the court. 
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IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 
 
UNITED STATES ) MOTION FOR ENLARGEMENT OF  
            Appellee  ) TIME (FOURTH) 

) 
      v.     ) Before Panel No. 1 
     )  

Technical Sergeant (E-6)   ) No. ACM 40359 
NICHOLAS S. SHANOR,   ) 
United States Air Force   ) 14 April 2023 
 Appellant  ) 
 

TO THE HONORABLE, THE JUDGES OF THE 
UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 
Pursuant to Rule 23.3(m)(3) and (m)(6) of this Honorable Court’s Rules of Practice and 

Procedure, Appellant hereby moves for an enlargement of time to file an Assignments of Error 

(AOE).  Appellant requests an enlargement for a period of 30 days, which will end on 23 May 

2023.  The record of trial was docketed with this Court on 25 October 2022.  From the date of 

docketing to the present date, 171 days have elapsed.  On the date requested, 210 days will have 

elapsed. 

On 2 August 2022, consistent with his pleas,1 Appellant was convicted by a miliary judge 

at a general court-martial convened at Eglin Air Force Base (AFB), FL, of one charge and one 

specification of negligent dereliction of duty in violation of Article 92, UCMJ, one charge and 

two specifications of assault consummated by a battery in violation of Article 128, UCMJ, and 

an additional charge with three specifications of assault consummated by a battery in violation of 

Article 128, UCMJ.  R. at 106.  The military judge sentenced Appellant to be reduced to the grade 

 
1 Pursuant to a plea agreement, one charge and three specifications of sexual assault and one 
specification of abusive sexual contact in violation of Article 120, UCMJ, were withdrawn and 
dismissed with prejudice.  ROT, Vol. 1, Entry of Judgment, dated 19 September 2022. 
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of E-4, to be confined for a total of 3 months,2 and to be discharged with a bad conduct discharge.  

R. at 158.  The convening authority took no action on the findings or sentence.  ROT, Vol. 1, 

Decision on Action, dated 14 September 2022.  The convening authority denied Appellant’s 

request to have his automatic forfeitures and reduction in grade deferred.  Id. 

The record of trial consists of 4 prosecution exhibits, 0 defense exhibits, and 15 appellate 

exhibits; the transcript is 159 pages.  Appellant is not currently confined. 

Through no fault of Appellant, undersigned counsel has been working on other assigned 

matters3 and has yet to complete her review of Appellant’s case.  Counsel is currently assigned 

22 cases; 12 cases are pending initial AOEs before this Court.  This is military counsel’s seventh 

priority4 case.  The following cases have priority over the present case: 

1. United States v Robles, ACM 40280 – The record of trial is 8 volumes; the trial transcript 

is 399 pages.  There are 18 prosecution exhibits, 6 defense exhibits, and 15 appellate exhibits.  

Counsel has reviewed Appellant’s ROT, has consulted with Appellant on issues to raise, is 

researching the issues, and is drafting Appellant’s Assignments of Error due to this Court on 7 

May 2023. 

 

 
2 Appellant was sentenced to be confined for 3 months (for the Specification of Charge II), to be 
confined for 2 months (for Specification 1 of Charge III), and to be confined for 2 months (for 
Specification 2 of Charge III), to be confined for 2 months (for Specification 1 of the Additional 
Charge), to be confined for 2 months (for Specification 2 of the Additional Charge), and to be 
confined for 3 months (for Specification 3 of the Additional Charge), with all the sentences for 
running concurrently.  R. at 158. 
3 Since the filing of Appellant’s last EOT, counsel filed a brief in United States v. Flores, ACM 
S32728 on 21 March 2023. 
4 Counsel will also be filing a reply brief in United States v. Jones, ACM 40226, due 18 April 
2023 and will be filing a Supplement to Petition for Grant of Review to the Court of Appeals for 
the Armed Forces in United States v. Kitchen, ACM 40155, due 20 April 2023. 
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2. United States v. Arbo, ACM 40285 – The record of trial is 2 volumes; the trial transcript 

is 118 pages.  There are 6 prosecution exhibits, 2 defense exhibits, and 6 appellate exhibits.  

Counsel has reviewed Appellant’s ROT and is consulting with Appellant on issues to raise.  

3. United States v. Blackburn, ACM 40303 – The record of trial is 6 volumes; the trial 

transcript is 519 pages.  There are 8 prosecution exhibits, 8 defense exhibits, and 43 appellate 

exhibits.  Counsel has begun reviewing Appellant’s ROT and will be setting up an appointment 

to view sealed materials in his case. 

4. United States v. Irvin, ACM 40311 - The record of trial is 2 volumes; the trial transcript 

is 81 pages.  There are 4 prosecution exhibits, 11 defense exhibits, and 14 appellate exhibits.  

Counsel has not yet begun her review of Appellant’s ROT. 

5. United States v. Graves, ACM 40340 - The record of trial is 5 volumes; the trial 

transcript is 122 pages.  There are 3 prosecution exhibits, 1 defense exhibits, and 5 appellate 

exhibits.  Counsel has not yet begun her review of Appellant’s ROT. 

6. United States v. Pittman, ACM 40298 - The record of trial is 6 volumes; the trial 

transcript is 341 pages.  There are 14 prosecution exhibits, 13 defense exhibits, and 30 appellate 

exhibits.  Counsel has not yet begun her review of Appellant’s ROT. 

Accordingly, an enlargement of time is necessary to allow undersigned counsel to fully 

review Appellant’s case and advise Appellant regarding potential errors. 

WHEREFORE, Appellant respectfully requests that this Honorable Court grant the 

requested enlargement of time.  







17 April 2023 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 

 
UNITED STATES,    ) UNITED STATES’ GENERAL 
   Appellee,     ) OPPOSITION TO APPELLANT’S  

) MOTION FOR ENLARGEMENT 
   v.      ) OF TIME 
      ) 
Technical Sergeant (E-6)   ) ACM 40359 
NICHOLAS S. SHANOR, USAF,  )  
   Appellant.     ) Panel No. 1 
      )  
 

TO THE HONORABLE, THE JUDGES OF 
 THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS: 

 
Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States 

hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an 

Assignment of Error in this case.  

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s 

enlargement motion. 

 
 MARY ELLEN PAYNE 

Associate Chief, Government Trial and 
Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 
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CERTIFICATE OF FILING AND SERVICE 
 
 I certify that a copy of the foregoing was delivered to the Court and to the Air Force 

Appellate Defense Division on 17 April 2023. 

 

 
 MARY ELLEN PAYNE 

Associate Chief, Government Trial and 
   Appellate Operations Division 
Military Justice and Discipline 
United States Air Force 
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