IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, MOTION FOR ENLARGEMENT OF
Appellee, TIME (FIRST)
V. Before Panel No. 2

Airman First Class (E-3), No. ACM 40290
KEEN A. FERNANDEZ,
United States Air Force,

Appellant.

)
)
)
)
)
)
)
) 2 August 2022
)

TO THE HONORABLE, THE JUDGES OF THE
UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(1) and (2) of this Honorable Court’s Rules of Practice and
Procedure, Appellant hereby moves for his first enlargement of time to file an Assignment of
Error (AOE). Appellant requests an enlargement for a period of 60 days, which will end on 8
October 2022. The record of trial was docketed with this Court on 10 June 2022. From the date
of docketing to the present date, 53 days have elapsed. On the date requested, 120 days will have
elapsed.

WHEREFORE, Appellant respectfully requests that this Honorable Court grant the

requested enlargement of time.

SPENCER R. NELSON, Maj, USAF
Appellate Defense Counsel
Appellate Defense Division

United States Air Force




CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing were sent via email to the Court and

served on the Government Trial and Appellate Division on 2 August 2022.

Respectfully submitted.

SPENCER R. NELSON, Maj, USAF
Appellate Defense Counsel
Appellate Defense Division

United States Air Force




3 August 2022

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Airman First Class (E-3) ) ACM 40290
KEEN A. FERNANDEZ, USAF, )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an
Assignment of Error i this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

THOMAS J. ALFORD, Lt Col, USAFR
Appellate Government Counsel, Government
Trial and Appellate Operations Division
Military Justice and Discipline

United States Air Force



CERTIFICATE OF FILING AND SERVICE

I certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 3 August 2022.

THOMAS J. ALFORD, Lt Col, USAFR
Appellate Government Counsel, Government
Trial and Appellate Operations Division
Military Justice and Discipline

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS
UNITED STATES, MOTION FOR ENLARGEMENT OF
Appellee, TIME (SECOND)

V. Before Panel No. 2
Airman First Class (E-3),
KEEN A. FERNANDEZ,
United States Air Force,
Appellant.

)
)
)
)
)
) No. ACM 40290

)

) 28 September 2022
)

TO THE HONORABLE, THE JUDGES OF THE
UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(3) and (4) of this Honorable Court’s Rules of Practice and
Procedure, Appellant hereby moves for his second enlargement of time to file an Assignment of
Error (AOE). Appellant requests an enlargement for a period of 30 days, which will end on 7
November 2022. The record of trial was docketed with this Court on 10 June 2022. From the date
of docketing to the present date, 110 days have elapsed. On the date requested, 150 days will have
elapsed.

On 28 January 2022, contrary to his plea, a Military Judge sitting as a general court-martial,
at Cannon AFB, NM, convicted Appellant of one charge of wrongfully distributing child
pornography in violation of Article 134, Uniform Code of Military Justice (UCMJ). Record (R.)
at 441. The Military Judge sentenced Appellant to be reprimanded, reduced to the grade of E-1,
forfeit all pay and allowances, confined for six months, and discharged from the service with a
bad conduct discharge. R. at 469. The Convening Authority took no action on the findings, took
no action on the sentence, and did not approve Appellant’s request to defer forfeitures. Record of
Trial (ROT), Vol. 1, Convening Authority Decision on Action, 7 March 2022.

The ROT consists of five volumes, 18 prosecution exhibits, 13 defense exhibits, and 49

appellate exhibits. The transcript is 471 pages. The Appellant is not confined.



Through no fault of Appellant, undersigned counsel has been working on other assigned
matters and has not yet started a review of Appellant’s case. Accordingly, an enlargement of time
1s necessary to allow undersigned counsel to fully review Appellant’s case and advise Appellant
regarding potential errors.

WHEREFORE, Appellant respectfully requests that this Honorable Court grant the

requested enlargement of time.

SPENCER R. NELSON, Maj, USAF
Appellate Defense Counsel
Appellate Defense Division

United States Air Force




CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing were sent via email to the Court and

served on the Government Trial and Appellate Division on 28 September 2022.

Respectfully submitted

USAF

Appellate Defense Counsel
Appellate Defense Division
United States Air Force



29 September 2022

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Airman First Class (E-3) ) ACM 40290
KEEN A. FERNANDEZ, USAF, )
Appeliant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an
Assignment of Error i this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

THOMAS J. ALFORD, Lt Col, USAFR
Appellate Government Counsel, Government
Trial and Appellate Operations Division
Military Justice and Discipline

United States Air Force



CERTIFICATE OF FILING AND SERVICE

I certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 29 September 2022.

THOMAS J. ALFORD, Lt Col, USAFR
Appellate Government Counsel, Government
Trial and Appellate Operations Division
Military Justice and Discipline

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS
UNITED STATES, MOTION FOR ENLARGEMENT OF
Appellee, TIME (THIRD)

V. Before Panel No. 2
Airman First Class (E-3),
KEEN A. FERNANDEZ,
United States Air Force,
Appellant.

)
)
)
)
)
) No. ACM 40290
)

) 31 October 2022
)

TO THE HONORABLE, THE JUDGES OF THE
UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.3(m)(3) and (4) of this Honorable Court’s Rules of Practice and
Procedure, Appellant hereby moves for his third enlargement of time to file an Assignment of
Error (AOE). Appellant requests an enlargement for a period of 30 days, which will end on 7
December 2022. The record of trial was docketed with this Court on 10 June 2022. From the date
of docketing to the present date, 143 days have elapsed. On the date requested, 180 days will have
elapsed.

On 28 January 2022, contrary to his plea, a Military Judge sitting as a general court-martial,
at Cannon AFB, NM, convicted Appellant of one charge of wrongfully distributing child
pornography in violation of Article 134, Uniform Code of Military Justice (UCMJ). Record (R.)
at 441. The Military Judge sentenced Appellant to be reprimanded, reduced to the grade of E-1,
forfeit all pay and allowances, confined for six months, and discharged from the service with a
bad conduct discharge. R. at 469. The Convening Authority took no action on the findings, took
no action on the sentence, and did not approve Appellant’s request to defer forfeitures. Record of
Trial (ROT), Vol. 1, Convening Authority Decision on Action, 7 March 2022.

The ROT consists of five volumes, 18 prosecution exhibits, 13 defense exhibits, and 49

appellate exhibits. The transcript is 471 pages. The Appellant is not confined.



Through no fault of Appellant, undersigned counsel has been working on other assigned
matters and has not finished his review of Appellant’s case. Accordingly, an enlargement of time
1s necessary to allow undersigned counsel to fully review Appellant’s case and advise Appellant
regarding potential errors.

WHEREFORE, Appellant respectfully requests that this Honorable Court grant the

requested enlargement of time.

SPENCER R. NELSON, Maj, USAF
Appellate Defense Counsel
Appellate Defense Division

United States Air Force




CERTIFICATE OF FILING AND SERVICE
I certify that the original and copies of the foregoing were sent via email to the Court and

served on the Government Trial and Appellate Division on 31 October 2022.

Respectfully submitted

SPENCER R. NELSON, Maj, USAF
Appellate Defense Counsel
Appellate Defense Division

United States Air Force



1 November 2022

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ GENERAL
Appellee, ) OPPOSITION TO APPELLANT’S
) MOTION FOR ENLARGEMENT
V. ) OF TIME
)
Airman First Class (E-3) ) ACM 40290
KEEN A. FERNANDEZ, USAF, )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
hereby enters its general opposition to Appellant’s Motion for Enlargement of Time to file an
Assignment of Error in this case.

WHEREFORE, the United States respectfully requests that this Court deny Appellant’s

enlargement motion.

MARY ELLEN PAYNE

Associate Chief, Government Trial and
Appellate Operations Division

Military Justice and Discipline

United States Air Force



CERTIFICATE OF FILING AND SERVICE

I certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 1 November 2022.

MARY ELLEN PAYNE

Associate Chief, Government Trial and
Appellate Operations Division

Military Justice and Discipline

United States Air Force



IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES
Appellee,

APPELLANT’S MOTION TO
EXAMINE SEALED MATERIAL

Before Panel No. 2
Airman First Class (E-3) Case No. ACM 40290
KEEN A. FERNANDEZ,
United States Air Force
Appellant

4 November 2022

N N N N N N N N N N N’

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES
AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rules 3.1 and 23.3(f) of this Honorable Court’s Rules of Practice and Procedure,
undersigned counsel respectfully moves to examine the following sealed materials in Appellant’s

record of trial:

1. Appellate Exhibit IX, CD of Facebook Warrant with 10 Images from
Facebook Warrant Return. Record (R.) at 15-16.

a. These videos were sent by a third party to a Facebook message
group that Appellant was a part of and that he forwarded to another
user. R. at 151. This disc contains, inter alia, file numbers 8592 and
0210, which form part of Prosecution Exhibit 10. R. at 15.

2. Appellate Exhibit XIX, CD Containing Four Images/Videos. R. at 19.

a. This CD forms part of the Government’s response to the Defense
Motion to Suppress. R. at 18. This disc contains, inter alia, file
numbers 1626 and 9728, which form part of Prosecution Exhibit
11. R. at 19.

3. Prosecution Exhibit 5, Disc of Four Files (1 Image, 2 Videos, 1 .pdf). R. at
220.
a. These files were contained in the CyberTip from the National
Center for Missing and Exploited Children (NCMEC). R. at 209.
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4. Prosecution Exhibit 10, Disc of Two Videos (1-8592/2-0210). R. at 265.
a. This disc contains evidence obtained from Facebook from the
government search warrant. R. at 262. They are the same videos as
the CyberTip and Prosecution Exhibit 11. R. at 269.
5. Prosecution Exhibit 11, Disc of Two Videos (1-9728/2-1626). R. at 319.
a. This disc contains evidence obtained from Facebook from the
government search warrant. R. at 267-68. These are the same videos
as the CyberTip and Prosecution Exhibit 10. R. at 269-70.

These exhibits contain videos and images of child pornography. The Military Judge did not
issue an order to have the attachments sealed; rather he orally mandated that they would be sealed
(at the record citations above). Trial Counsel presented the above exhibits as evidence at trial, the
Military Judge accepted them into evidence (or as Appellate Exhibits), and the Military Judge
subsequently sealed them. Defense Counsel and Appellant reviewed the exhibits prior to trial and
during the trial.

Pursuant to R.C.M. 1113(b)(3)(B)(i), “materials presented or reviewed at trial and
sealed...may be examined by appellate counsel upon a colorable showing to the reviewing or
appellate authority that examination is reasonably necessary to a proper fulfillment of the appellate
counsel’s responsibilities[.]” A review of the entire record is necessary because this Court is
empowered by Article 66(d), Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 866(d), to
grant relief based on a review and analysis of “the entire record.” To determine whether the record

of trial yields grounds for this Court to grant relief under Article 66(d), UCMJ, 10 U.S.C. §866,

counsel must therefore examine “the entire record.”
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Although Courts of Criminal Appeals have a broad mandate to review the record
unconstrained by an appellant’s assignments of error, that broad mandate does not
reduce the importance of adequate representation. As we said in United States v.
Ortiz, 24 M.J. 323, 325 (C.M.A. 1987), independent review is not the same as

competent appellate representation. United States v. May, 47 M.J. 478, 481,
(C.A.AF. 1998).

The sealed material must be reviewed in order for counsel to provide “competent appellate
representation.” /d. Therefore, the examination of sealed materials is reasonably necessary to fulfill
appellate defense counsel’s responsibilities in this case, since counsel cannot perform his duty of
representation under Article 70, UCMJ, 10 U.S.C. §870, without first reviewing the complete
record of trial. Undersigned counsel needs to ensure the record of trial is complete and that the
mmages and videos therein meet the definition of child pornography of which the court convicted
Appellant.

WHEREFORE, Appellant respectfully requests that this Honorable Court grant this motion.

Respectfully submitted

SPENCER R. NELSON, Maj, USAF
Appellate Defense Counsel
Appellate Defense Division

United States Air Force
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CERTIFICATE OF FILING AND SERVICE

I certify that the original and copies of the foregoing was sent via email to the Court

and served on the Government Trial and Appellate Division on 4 November 2022.

Respectfully submitted

SPENCER R. NELSON, Maj, USAF
Appellate Defense Counsel
Appellate Defense Division

United States Air Force
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9 7 November 2022

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES, ) UNITED STATES’ RESPONSE
Appellee, ) TO APPELLANT’S MOTION
) TO EXAMINE
V. ) SEALED MATERIAL
)
Airman First Class (E-3) ) ACM 40290
KEEN A. FERNANDEZ, USAF )
Appellant. ) Panel No. 2
)

TO THE HONORABLE, THE JUDGES OF
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

Pursuant to Rule 23.2 of this Court’s Rules of Practice and Procedure, the United States
responds to Appellant’s Motion to Examine Sealed Material. The United States does not object to
Appellant’s counsel reviewing the materials listed in Appellant’s motion — which were available to
all parties at trial — so long as the United States can also review the sealed portions of the record as
necessary to respond to any assignment of error that refers to the sealed materials. The United
States respectfully requests that any order issued by this Court also allow counsel for the United
States to view the sealed materials.

The United States would not consent to Appellant’s counsel viewing any exhibits that were
reviewed in camera but not released to the parties unless this Court has determined there is good
cause for Appellant’s counsel to do so under R.C.M. 1113.

WHEREFORE, the United States respectfully responds to Appellant’s motion.

MARY ELLEN PAYNE

Associate Chief, Government Trial and
Appellate Operations Division

United States Air Force



CERTIFICATE OF FILING AND SERVICE

| certify that a copy of the foregoing was delivered to the Court and to the Air Force

Appellate Defense Division on 7 November 2022.

MARY ELLEN PAYNE

Associate Chief, Government Trial and
Appellate Operations Division
United States Air Force





