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Before KEY, ANNEXSTAD, and GRUEN, Appellate Military Judges.

Judge ANNEXSTAD delivered the opinion of the court, in which Senior
Judge KEY and Judge GRUEN joined.

This is an unpublished opinion and, as such, does not serve as
precedent under AFCCA Rule of Practice and Procedure 30.4.

ANNEXSTAD, Judge:

At a general court-martial, a panel of officer and enlisted members con-
victed Appellant, contrary to his pleas, of two specifications of sexual assault,
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in violation of Article 120, Uniform Code of Military Justice (UCMJ), 10 U.S.C.
§ 920.! Consistent with his pleas, Appellant was found not guilty of one speci-
fication of abusive sexual contact in violation of Article 120, UCMJ, 10 U.S.C.
§ 920.2 The panel sentenced Appellant to a dishonorable discharge, confine-
ment for one year, forfeiture of all pay and allowances, and reduction to the
grade of E-1. The convening authority took no action on the findings or sen-
tence.

Appellant raises nine assignments of error which we have reordered and
reworded: (1) whether Appellant’s convictions were legally and factually suffi-
cient; (2) whether the military judge abused his discretion in denying a De-
fense-requested instruction; (3) whether trial counsel committed prosecutorial
misconduct by improperly commenting on Appellant’s right to remain silent;
(4) whether the military judge abused his discretion by granting the Govern-
ment’s motion to admit evidence pursuant to Military Rule of Evidence (Mil.
R. Evid.) 412; (5) whether the military judge abused his discretion by denying
Appellant’s motion to admit evidence pursuant to Mil. R. Evid. 412; (6) whether
the military judge abused his discretion by allowing the Government to with-
draw the specification prior to Appellant’s entry of pleas; (7) whether the Gov-
ernment violated Appellant’s due process rights by charging him with sexual
assault under a theory of lack of consent, but convicted him under a different
theory; (8) whether the Government can prove beyond a reasonable doubt that
the military judge’s failure to instruct the panel that a guilty verdict must be
unanimous was harmless; and (9) whether the cumulative error doctrine re-
quires relief.

With respect to issues (5), (6), (7), (8), and (9), we have carefully considered
Appellant’s contentions and find they do not require further discussion or war-
rant relief. See United States v. Matias, 25 M.J. 356, 361 (C.M.A. 1987).

Finding no error that materially prejudiced a substantial right of Appel-
lant, we affirm the findings and sentence.

I. BACKGROUND

Appellant joined the Air Force in March 2018. In August 2018, he arrived
at his first duty station, Joint Base Lewis-McChord (JBLM), Washington. On
the evening of 7 August 2020, Appellant went with friends to a social gathering

1 All references to the UCMJ, Military Rules of Evidence, and the Rules for Courts-
Martial are to the Manual for Courts-Martial, United States (2019 ed.).

2 The Government withdrew and dismissed without prejudice one additional specifica-
tion of sexual assault, in violation of Article 120, UCMJ, prior to Appellant’s entry of
pleas.
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at American Lake, near JBLM. CB? was also present at the gathering with a
group of her friends. CB and Appellant did not know each other and had no
interaction at the gathering.

Later that night, Appellant and CB separately left the gathering at the lake
to attend a house party in the local area. CB rode to the party with her friend,
JH. CB testified there were approximately 20 to 25 people at the party when
she arrived, and that she only knew a handful of the guests. At the party, CB
primarily interacted with JH and Specialist (SPC) KH. CB explained that she
was romantically interested in SPC KH, and that they had shared a kiss earlier
in the evening. CB testified that she did not interact with Appellant at the
party.

CB described that she became tired and intoxicated as the night went on.
CB testified that she consumed a total of four beers over the course of eight
hours. JH and SPC KH confirmed during their testimony that CB appeared
intoxicated. JH testified that he offered to let CB sleep in his truck if she felt
uncomfortable laying down at the party. Around this time, SPC KH made a
makeshift bed for himself and CB in the common area of the house near the
kitchen. CB testified that after laying down in the makeshift bed, she fell
asleep within 10 to 15 minutes.

JH testified that he checked on CB around 0230 and tried to wake her, but
she did not want to move. He explained that she was sleeping next to SPC KH
and had her arm around his chest. At that time, JH explained that there were
approximately 10 to 12 people asleep in the general vicinity of CB. JH stated
that he and Appellant drank “one last shot” of alcohol and returned to their
respective vehicles to sleep.

CB’s next memory was being awakened by Appellant penetrating her
vagina with his fingers and mouth. During cross-examination, she explained
that she woke up when she had an orgasm, and noticed Appellant’s face by her
vagina. CB testified that she did not consent to sexual contact or otherwise
convey any interest in Appellant prior to or during the sexual assault. CB then
testified that she feigned that she needed to go to the bathroom, got up, by-
passed the bathroom, and immediately departed the residence. Her first stop
was at JH’s vehicle.

JH testified that he was sleeping in his truck when he awoke to CB “crying
hysterically” while on the phone saying, “He wouldn’t stop touching me, he
wouldn’t stop touching me.” JH described being confused as to what was going
on. He further testified that he “mistakenly” fell back asleep and did not wake

3 At the time of the offenses, CB was an active duty servicemember in the United States
Army.
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up until around 0800, at which time CB was gone. CB testified that after going
to JH’s truck, she called a civilian friend, Mr. MG. She stated that Mr. MG
then sent an Uber to pick her up and bring her to Mr. MG’s residence. The
following day CB reported the sexual assault to First Lieutenant TY.

On 8 August 2020, CB submitted to an examination performed by a sexual
assault nurse examiner. Samples were collected from her vagina, cervix, pubic
mound, inner thighs, and breasts. The following day, on 9 August 2020, oral
swabs, hand swabs, and fingernail clippings were collected from Appellant.
Subsequent DNA testing showed Appellant’s DNA was present on CB’s pubic
mound, and male DNA was found on both the vaginal and cervical swabs, for
which Appellant could not be excluded. In fact, MG, a forensic DNA examiner,
from the United States Army Criminal Investigation Laboratory, who was rec-
ognized as an expert in the fields of forensic DNA and forensic serology, testi-
fied that the mixed profile from CB’s “pubic mound swabs [was] at least 120
trillion times more likely if it originated from [CB] and [Appellant] than if it
originated from [CB] and an unknown individual.”

Immediately following the collection of the samples from Appellant, he was
interviewed by investigators from the Air Force Office of Special Investigations
(AFOSI). Appellant waived his Article 31(b), UCMJ, 10 U.S.C. § 831(b), rights
and agreed to speak to the agents. Appellant’s interview was video recorded
and admitted as a prosecution exhibit. During the interview, Appellant
acknowledged that he saw CB at the house party, and that she was intoxicated.
For the first 26 minutes of Appellant’s interview, he denied the sexual encoun-
ter telling agents “I don’t even know this girl from Adam,” and “I didn’t make
any advances or sexual advances on her, or anything like that.” However, when
confronted by agents on the inconsistencies in his statement, Appellant spon-
taneously brought up DNA testing and said that the “the sexual assault kits, I
can already guarantee you it’s gonna come back with my DNA, like it’s gonna
be me, because that did happen.”

Appellant then told the agents that after he finished drinking he went to
his vehicle to sleep, but he went back inside the house to sleep because he was
cold. He indicated that he lay on the floor next to two people who were already
asleep and confirmed for the agents that the two people were CB and SPC KH.
He told the agents that he assisted CB in taking off her pants and that he
penetrated her vagina with his fingers. Upon further questioning, Appellant
also added that he “ate her out for just a little bit.” Appellant maintained to
investigators that the encounter was consensual. Appellant also apologized for
not being initially truthful with the agents. Appellant then stated he thought
the sexual encounter ended because “she was still half asleep or whatever and
didn’t understand it” and also “[m]aybe she just wasn’t with it.” After the
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incident, CB got up and went to the bathroom, and Appellant returned to his
vehicle to sleep.

The panel of officer and enlisted members found Appellant guilty of two
specifications of sexual assault. One specification was for contact between Ap-
pellant’s mouth and CB’s vulva without CB’s consent, and one specification
was for penetration of CB’s vulva by Appellant’s finger without CB’s consent.

I1. DISCUSSION
A. Legal and Factual Sufficiency

Appellant contends his convictions for sexual assault are both legally and
factually insufficient. Specifically, Appellant argues the Government failed to
prove lack of consent, or in the alternative, that there was not a reasonable
mistake of fact as to consent. The premise of Appellant’s contention is that CB
1s not a credible witness; in support of this claim, Appellant highlights incon-
sistencies in her testimony. We are not persuaded by Appellant’s contentions,
and find no relief is warranted.

1. Additional Background

During the Government’s case-in-chief, trial counsel presented testimony
from CB and a number of witnesses who were either present at the party or
involved with the subsequent investigation. These witnesses included AFOSI
Special Agent DE; Captain CF, the nurse who conducted CB’s sexual assault
examination; Ms. MB, a forensic examiner from the United States Army Crim-
inal Investigation Laboratory; and a number of party goers, including JH and
SPC KH. These witnesses testified on a number of issues, including the events
leading up to the sexual assault, interactions between Appellant and CB on
the evening of the sexual assault, Appellant’s and CB’s levels of intoxication,
events following the sexual assault, and Appellant’s statements to law enforce-
ment.

2. Law

Issues of legal and factual sufficiency are reviewed de novo. United States
v. Washington, 57 M.dJ. 394, 399 (C.A.A.F. 2002). “Our assessment of legal and
factual sufficiency is limited to evidence produced at trial.” United States v.
Rodela, 82 M.J. 521, 525 (A.F. Ct. Crim. App. 2021) (citing United States v.
Dykes, 38 M.J. 270, 272 (C.M.A. 1993)), rev. denied, 82 M.J. 312 (C.A.A.F.
2022).

“The test for legal sufficiency is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.” United
States v. Robinson, 77 M.J. 294, 297-98 (C.A.A.F. 2018) (quoting United States
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v. Rosario, 76 M.J. 114, 117 (C.A.A.F. 2017)). “The term reasonable doubt, how-
ever, does not mean that the evidence must be free from conflict.” United States
v. Wheeler, 76 M.J. 564, 568 (A.F. Ct. Crim. App. 2017) (citing United States v.
Lips, 22 M.J. 679, 684 (A.F.C.M.R. 1986)), affd, 77 M.J. 289 (C.A.A.F. 2018).
“[IIn resolving questions of legal sufficiency, we are bound to draw every rea-
sonable inference from the evidence of record in favor of the prosecution.”
United States v. Barner, 56 M.J. 131, 134 (C.A.A.F. 2001) (citations omitted).
As a result, “[t]he standard for legal sufficiency involves a very low threshold
to sustain a conviction.” United States v. King, 78 M.J. 218, 221 (C.A.A.F. 2019)
(alteration in original) (internal quotation marks and citation omitted), cert.
denied, __ U.S. __, 139 S. Ct. 1641 (2019). The test for legal sufficiency “gives
full play to the responsibility of the trier of fact fairly to resolve conflicts in the
testimony, to weigh the evidence, and to draw reasonable inferences from basic
facts to ultimate facts.” United States v. Oliver, 70 M.J. 64, 68 (C.A.A.F. 2011)
(quoting Jackson v. Virginia, 443 U.S. 307, 319 (1973)).

“The test for factual sufficiency is ‘whether, after weighing the evidence in
the record of trial and making allowances for not having personally observed
the witnesses,’ [this] court is ‘convinced of the [appellant]’s guilt beyond a rea-
sonable doubt.” United States v. Reed, 54 M.dJ. 37, 41 (C.A.A.F. 2000) (quoting
United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987)). “In conducting this
unique appellate role, we take ‘a fresh, impartial look at the evidence,” applying
‘neither a presumption of innocence nor a presumption of guilt’ to ‘make [our]
own independent determination as to whether the evidence constitutes proof
of each required element beyond a reasonable doubt.” Wheeler, 76 M.dJ. at 568
(alteration in original) (quoting Washington, 57 M.J. at 399). This court’s re-
view of the factual sufficiency of evidence for findings is limited to the evidence
admitted at trial. See Article 66(d), UCMJ, 10 U.S.C. § 866(d); United States v.
Beatty, 64 M.dJ. 456, 458 (C.A.A.F. 2007) (citations omitted).

In order to find Appellant guilty of sexual assault in violation of Article 120,
UCMJ, as alleged in Specification 1 of the Charge, the panel members were
required to find the following beyond a reasonable doubt: (1) that at or near
Tacoma, Washington, on or about 7 August 2020, Appellant committed a sex-
ual act upon CB by causing contact between Appellant’s mouth and CB’s vulva,;
and (2) that he did so without CB’s consent. See Manual for Courts-Martial,
United States (2019 ed.) (MCM), pt. IV, § 60.b.(2)(d).

In order to find Appellant guilty of sexual assault in violation of Article 120,
UCMJ, as alleged in Specification 2 of the Charge, the panel members were
required to find the following beyond a reasonable doubt: (1) that at or near
Tacoma, Washington, on or about 7 August 2020, Appellant committed a sex-
ual act upon CB by penetrating CB’s vulva with his body part, to wit: his finger,
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with an intent to gratify Appellant’s sexual desire; and (2) that he did so with-
out CB’s consent. See MCM, pt. IV, § 60.b.2(d).

Article 120, UCMJ, provides inter alia that “consent means a freely given
agreement to the conduct at issue by a competent person. An expression of lack
of consent through words or conduct means there is no consent. Lack of verbal
or physical resistance does not constitute consent.” 10 U.S.C. § 920(g)(7)(A).
Article 120, UCMd, further provides that “[a] sleeping, unconscious, or incom-
petent person cannot consent” and that “[a]ll the surrounding circumstances
are to be considered in determining whether a person gave consent.” 10 U.S.C.

§ 920(g)(N(B)—(C).

An accused charged with sexual assault under Article 120, UCMdJ, may
raise any applicable defense available under the UCMJ or the Rules for Courts-
Martial, including the special defense of ignorance or mistake of fact. Igno-
rance or mistake of fact “is a defense to an offense that the accused held, as a
result of . . . mistake, an incorrect belief of the true circumstances such that, if
the circumstances were as the accused believed them, the accused would not
be guilty of the offense.” Rule for Courts-Martial (R.C.M.) 916@)(1).

Whether a mistake must be objectively reasonable as well as actual de-
pends on the mens rea applicable to the element of the offense that is in ques-
tion.

If the ignorance or mistake goes to an element requiring premed-
itation, specific intent, willfulness, or knowledge of a particular
fact, the ignorance or mistake need only have existed in the mind
of the accused. If the ignorance or mistake goes to any other el-
ement requiring only general intent or knowledge, the ignorance
or mistake must have existed in the mind of the accused and
must have been reasonable under all the circumstances.

1d.
2. Analysis

During Appellant’s court-martial, the Government introduced convincing
evidence of Appellant’s guilt. Most significant was the testimony of CB, who
described with clarity how she was awakened by the Appellant penetrating her
vagina with his finger and mouth. CB also testified clearly that she did not
consent to the sexual assault or otherwise convey any interest that she wished
to engage in sexual activity with Appellant either prior to or during the sexual
assault. A reasonable factfinder could conclude Appellant was guilty of the
charged offenses based solely on CB’s testimony. As an evidentiary standard,
proof beyond a reasonable doubt does not require more than one witness to
credibly testify. See United States v. Rodriguez-Rivera, 63 M.J. 372, 383
(C.A.A.F. 2006) (stating the testimony of a single witness may satisfy the
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Government’s burden to prove every element of a charged offense beyond a
reasonable doubt).

However, CB’s testimony was also supported by the DNA evidence showing
that Appellant’s DNA was present on CB’s pubic mound, and that male DNA
for which Appellant could not be excluded was found on the vaginal and cervi-
cal swabs taken from CB. The Government also supported CB’s testimony with
circumstantial evidence, including third-party observations concerning CB’s
level of fatigue and intoxication immediately prior to the sexual assault, the
sleeping arrangements, the lack of any interaction between Appellant and CB
prior to the sexual assault, and the fact that CB was interested in SPC KH, the
person she slept next to the evening of the sexual assault.

The crux of Appellant’s argument at trial and on appeal is that his convic-
tions were legally and factually insufficient because CB is not credible. Specif-
ically, Appellant points to inconsistencies in CB’s testimony regarding the
amount of alcohol she consumed, and her description of the sexual assault to
JH and SPC KH, which Appellant argues was contradicted by the testimony of
both JH and SPC KH. After reviewing the entire record and considering the
minor inconsistencies in CB’s testimony, we conclude that there is sufficient
evidence to support the findings of guilt. We are not persuaded that these mi-
nor inconsistencies equate to reasonable doubt. Additionally, we find that Ap-
pellant’s pernicious statements to law enforcement adds all the more basis for
a factfinder to conclude Appellant was guilty.

We also find that there was sufficient evidence to support a conclusion that
Appellant did not have a reasonable mistake of fact as to consent. Again, CB’s
testimony and Appellant’s own words were enough to overcome this defense.
In order to accept Appellant’s argument that he had a reasonable mistake of
fact, the members would have had to overlook Appellant’s initial denial that
the sexual encounter occurred, the ever-changing nature of his statements to
investigators, and the fact that he returned to his car immediately following
the alleged consensual sexual activity. Additionally, Appellant’s own state-
ments to investigators where he describes CB as being “half asleep” and not
understanding what was going on was evidence that he really did not believe
she consented, and that any such belief was not reasonable under the circum-
stances. We agree with the Government that these facts do not support a con-
sensual sexual experience, but instead suggest culpability, consciousness of
guilt, and a lack of credibility insofar as Appellant claimed the sexual acts were
consensual. Therefore, we find that a reasonable factfinder could have rejected
Appellant’s claim and concluded the Government had proven that there was
no valid mistake of fact defense beyond a reasonable doubt.

We conclude that viewing the evidence produced at trial in the light most
favorable to the Prosecution demonstrates a rational trier of fact could have
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found the essential elements of sexual assault beyond a reasonable doubt. See
Robinson, 77 M.J. at 297-98. Furthermore, after weighing all the evidence in
the record of trial and making allowances for not having personally observed
the witnesses, we are ourselves convinced of Appellant’s guilt beyond a reason-
able doubt. See Reed, 54 M.J. at 41 (quoting Turner, 25 M.J. at 325).

B. Defense-Requested Instruction on Consent

Appellant argues the military judge abused his discretion in denying a De-
fense-requested findings instruction. Appellant also argues that the military
judge erred in giving his instructions on consent to the members. Specifically,
Appellant contends that the military judge erred by blending theories of cul-
pability by instructing the members that “[a] sleeping, unconscious, or incom-
petent person cannot consent.” We find that the military judge did not abuse
his discretion or otherwise err in instructing the members, and conclude that
no relief is warranted.

1. Additional Background

At trial, Appellant’s trial defense counsel requested the following instruc-
tion: “CB’s level of intoxication and the fact that she might have been asleep,
as it pertains to her ability to consent, is not relevant to the charge.” The mili-
tary judge denied Appellant’s request for the special instruction. Subsequently,
during trial, and consistent with the Government’s charging theory, the mili-
tary judge instructed the panel that the Government bore the affirmative bur-
den of showing beyond a reasonable doubt that the sexual acts were done with-
out the consent of CB.4 The military judge then, over defense objection, pro-
vided the following definition of consent to the members:

“Consent” means a freely given agreement to the conduct at is-
sue by a competent person. An expression of lack of consent
through words or conduct means there is no consent. Lack of ver-
bal or physical resistance does not constitute consent. Submis-
sion resulting from the use of force, threat of force, or placing
another in fear also does not constitute consent. A current or
previous dating or social or sexual relationship by itself or the
manner of dress of the person involved with the accused in the
conduct at issue does not constitute consent. A sleeping, uncon-
scious, or incompetent person cannot consent. All the surround-
ing circumstances are to be considered in determining whether
a person gave consent.

4 The military judge’s instructions on the elements of the offense are consistent with
the elements described in the legal and factual sufficiency section of this opinion.
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2. Law

“[Alny party may request that the military judge instruct the members on
the law as set forth in the request.” R.C.M. 920(c). However, the military judge
has substantial discretionary power in deciding what non-required instruc-
tions to give. United States v. Damatta-Olivera, 37 M.dJ. 474, 478 (C.M.A. 1993)
(first citing United States v. Smith, 34 M.J. 200 (C.M.A. 1992); and then citing
R.C.M. 920(c), Discussion). Denial of a defense-requested instruction is re-
viewed for abuse of discretion. United States v. Carruthers, 64 M.d. 340, 345—
46 (C.A.A.F. 2007) (citations omitted). “A military judge abuses his discretion]:
(1)] when. . . the findings of fact upon which he predicates his ruling are not
supported by the evidence of record; (2) if incorrect legal principles were used;
or (3) if his application of the correct legal principles to the facts is clearly un-
reasonable.” United States v. Ellis, 68 M.J. 341, 344 (C.A.A.F. 2010) (citing
United States v. Mackie, 66 M.J. 198, 199 (C.A.A.F. 2008)). “The abuse of dis-
cretion standard is a strict one, calling for more than a mere difference of opin-
ion. The challenged action must be arbitrary, fanciful, clearly unreasonable, or
clearly erroneous.” United States v. Solomon, 72 M.J. 176, 179 (C.A.A.F. 2013)
(citation omitted).

We apply a three-part test to evaluate whether the failure to give a re-
quested instruction is error: “(1) [the requested instruction] is correct; (2) it is
not substantially covered in the main [instruction]; and (3) it is on such a vital
point in the case that the failure to give it deprived [Appellant] of a defense or
seriously impaired its effective presentation.” Carruthers, 64 M.J. at 346 (first
and second alteration in original) (quoting United States v. Gibson, 58 M.J. 1,
7 (C.A.A.F. 2003)). All three prongs of the test must be satisfied in order to find
error. United States v. Barnett, 71 M.dJ. 248, 253 (C.A.A.F. 2012).

“Questions pertaining to the substance of a military judge’s instructions, as
well as those involving statutory interpretation, are reviewed de novo.” United
States v. Voorhees, 79 M.J. 5, 15 (C.A.A.F. 2019) (citation omitted).

3. Analysis

We first address Appellant’s contention that the military judge abused his
discretion in denying Appellant’s proposed instruction on consent. Applying
the Carruthers three-part test, we find Appellant’s claim fails the first prong,
which requires him to show the requested instruction is a correct statement of
law. In fact, we find trial defense counsel’s proposed instruction is a misstate-
ment of the law. Specifically, the proposed instruction disregards the statutory
definition of consent. See 10 U.S.C. § 920(g)(7)(A)—(C). Here, Appellant was
charged with committing sexual acts on CB without her consent. Therefore,
consent was an element of the offenses, and was expressly alleged in the text
of the specifications. The military judge gave the statutory definition of

10
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consent, which includes that “[a] sleeping, unconscious, or incompetent person
cannot consent” and that “[a]ll the surrounding circumstances are to be con-
sidered in determining whether a person gave consent.” 10 U.S.C. §
920(g)(7)(B)—(C). Because Appellant cannot meet the first prong, we need not
address the other prongs, and conclude the military judge did not abuse his
discretion in declining to give trial defense counsel’s proposed instruction.

Turning to Appellant’s second contention that the military judge erred by
instructing the panel that “[a] sleeping, unconscious, or incompetent person
cannot consent,” we find no error. Here, the military judge was required to
provide the statutory definition of consent, because lack of consent, as dis-
cussed above, was an element of the offenses. Moreover, when taken as a
whole, the instructions imparted to the panel that the Government retained
the burden of affirmatively proving a lack of consent consistent with the of-
fenses charged in this case. This is particularly true given that the military
judge also instructed the panel on the defense of mistake of fact as to consent.
In conclusion, we find the military judge’s instruction on consent was an accu-
rate representation of the law based upon the facts presented at trial.

C. Mil R. Evid. 412 Ruling?

Appellant contends that the military judge abused his discretion by allow-
ing the Government to present evidence under Mil. R. Evid. 412. Specifically,
Appellant argues the military judge allowed the Government to introduce evi-
dence of CB’s chastity, which did not fall within any exception to the general
rule prohibiting admission of evidence concerning other sexual behavior of a
victim. Appellant requests that we set aside the findings and sentence. We find
no relief is warranted.

1. Additional Background

The scheduling order in this case set trial for 20 September 2021 and re-
quired counsel to “file any required notifications in accordance with the appli-
cable rule(s)[,] or 15 August 2021, whichever is earlier.” Shortly before trial,
the Government submitted a notice of intent to offer evidence, pursuant to Mil.
R. Evid. 412, that CB had (1) only engaged in vaginal intercourse (penile pen-
etration of her vulva) on one prior occasion, which was approximately one week
before the charged incident, and that she experienced an orgasm on that occa-
sion; and (2) never been vaginally penetrated orally or digitally prior to the
charged incident.

5 This issue was filed under seal; therefore, we limit our discussion of sealed material
to that which is necessary to resolve the issue.

11
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The notice was addressed during an Article 39(a), UCMJ, 10 U.S.C.
§ 839(a), session on 20 September 2021. During the closed hearing, the military
judge questioned trial counsel regarding the timeliness of the notice, and the
Government proffered that it needed to obtain expert assistance in order to ask
CB the above questions in the notice. Trial defense counsel objected to the tes-
timony on the grounds that trial counsel’s notice was not timely and the prof-
fered evidence did not fit within an exception to Mil. R. Evid 412. The military
judge ruled the evidence was inadmissible on timeliness grounds. The military
judge also advised the parties that they could request reconsideration of his
ruling depending on CB’s testimony.

Our review of the record leads us to believe that the Government strategi-
cally chose not to introduce evidence that CB experienced an orgasm during
the sexual assault in their case-in-chief, as it was neither addressed in their
opening statement nor during direct examination of CB. The evidence was,
however, introduced by trial defense counsel during cross-examination of CB.
Specifically, in response to defense questioning, CB acknowledged that she
woke up having an orgasm and saw Appellant between her legs. She also
acknowledged she did not mention the orgasm while being questioned by trial
counsel, but she had previously shared that fact with both criminal investiga-
tors and the trial defense team. After this information was elicited, trial coun-
sel requested the military judge reconsider his prior Mil. R. Evid. 412 ruling.

During the closed hearing that followed, trial counsel argued the Govern-
ment should be allowed to introduce the evidence, consistent with their initial
Mil. R. Evid. 412 notice, to rebut the fact that the trial defense counsel was
planning to argue that an orgasm is not typically associated with a sexual as-
sault. Trial defense counsel argued the evidence in the prior notice was still
not permissible under Mil. R. Evid. 412, as it did not fit within any of the rule’s
exceptions, but confirmed to the military judge that it was their intent to argue
an orgasm is not typically associated with a sexual assault. The military judge
found that trial defense counsel had “opened the door” and that trial counsel
would be allowed to introduce evidence of CB’s earlier sexual encounter.

Following the military judge’s ruling, trial counsel elicited the following
testimony from CB on redirect:

Q. Now, you have testified that during the charged conduct, your
body felt an orgasm, is that correct?

A. That’s correct, ma’am.

Q. Okay. And prior to that date, had you ever had sex with some-
one with their mouth on your vagina?

A. No, ma’am.

12
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Q. Prior to that date, had you ever had anyone put their fingers
inside of your vagina?

A. No, ma’am.

Q. Had you ever had sex with someone where they put their pe-
nis in your vagina?

A. Yes, ma’am.

Q. How many times?

A. Just once, ma’am.

Q. Do you think that you orgasmed that prior time?
A. Yes, ma’am.

Trial counsel then asked CB to describe why she was not sexually aroused dur-
ing the sexual assault. Additionally, trial counsel asked CB to compare the
orgasm she experienced during the assault to the one that she experienced
during her previous consensual sexual experience. Trial defense counsel then
conducted recross-examination of CB and elicited the following testimony:

Q. Okay. And now I'm gonna talk to you about this orgasm again,
because it’s an integral part of the case. So you did, in fact, have
an orgasm that night?

A. Yes, ma’am.
Q. You've had orgasms before this party on 7 August?

A. Yes, ma’am.

Q. You've had [an] orgasm since this party?

A. Yes, ma’am.

Q. You'’re married?

A. Yes, ma’am.

Q. You've had [an] orgasm?

A. Yes, ma’am.

Q. You know what an orgasm is?

A. Yes, ma’am.

Q. And on this night, 7 August 2020, you woke up to an orgasm?

A. Yes, ma’am.

13
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During the recross-examination of CB, trial counsel objected, based on Mil. R.
Evid. 412, to trial defense counsel’s question regarding CB having an orgasm
since the night of the charged incident. That objection was overruled.

In closing argument, trial counsel used the fact that CB experienced an
orgasm during the assault—a fact she voluntarily disclosed to investigators—
to bolster CB’s credibility under the theory that she had nothing to gain by
telling investigators about it in the first place. We note trial counsel did not
argue that CB was mistaken in what she experienced, or was too sexually in-
experienced to recognize whether she had in fact had an orgasm, both points
they raised in their initial Mil. R. Evid. 412 notice.

Trial defense counsel argued during their closing argument that CB’s or-
gasm was evidence of consent. Trial defense counsel also used CB’s “omission”
of the orgasm on direct exam to argue that CB was not being honest with the
members.

2. Law

We review a military judge’s ruling on a Mil. R. Evid. 412 motion for an
abuse of discretion. United States v. Erikson, 76 M.dJ. 231, 234 (C.A.A.F. 2017)
(citation omitted). A military judge abuses his or her discretion when the mil-
itary judge’s “findings of fact are clearly erroneous, the court’s decision is in-
fluenced by an erroneous view of the law, or the military judge’s decision on
the issue at hand is outside the range of choices reasonably arising from the
applicable facts and the law.” United States v. White, 80 M.dJ. 322, 327 (C.A.A.F.
2020) (quoting United States v. Miller, 66 M.J. 306, 307 (C.A.A.F. 2008)). “The
abuse of discretion standard is a strict one, calling for more than a mere differ-
ence of opinion. The challenged action must be ‘arbitrary, fanciful, clearly un-
reasonable, or clearly erroneous.” United States v. White, 69 M.J. 236, 239
(C.A.A.F. 2010) (quoting United States v. Lloyd, 69 M.dJ. 95, 99 (C.A.A.F. 2010)).
The application of Mil. R. Evid. 412 to proffered evidence is a legal issue that
we review de novo. United States v. Roberts, 69 M.J. 23, 27 (C.A.A.F. 2010).

Under Mil. R. Evid. 412(a), evidence of an alleged victim’s sexual predispo-
sition and evidence that an alleged victim engaged in other sexual behavior is
generally inadmissible. “Sexual behavior’ includes any sexual behavior not en-
compassed by the alleged offense. . .. [And] ‘sexual predisposition’ refers to a
victim’s mode of dress, speech, or lifestyle that does not directly refer to sexual
activities or thoughts but that may have a sexual connotation for the fact-
finder.” Mil. R. Evid. 412(d).

Our superior court has long held that the burden is on the moving party to
overcome Mil. R. Evid. 412’s general rule of exclusion by demonstrating an ex-
ception applies. See, e.g., United States v. Carter, 47 M.J. 395, 396 (C.A.A.F.
1998) (citation omitted); United States v. Fox, 24 M.J. 110, 112 (C.M.A. 1987)
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(“When the defense seeks to present evidence which is subject to the exclusion-
ary provisions of Mil. R. Evid. 412, it must clearly demonstrate that the prof-
fered evidence is relevant, material, and favorable to its case.” (citations omit-

ted)).

“A finding or sentence of a court-martial may not be held incorrect on the
ground of an error of law unless the error materially prejudices the substantial
rights of the accused.” Article 59(a), UCMJ, 10 U.S.C. § 859(a). “We evaluate
the harmlessness of an evidentiary ruling by weighing: (1) the strength of the
Government’s case, (2) the strength of the defense case, (3) the materiality of
the evidence in question, and (4) the quality of the evidence in question.”
United States v. Bowen, 76 M.dJ. 83, 89 (C.A.A.F. 2017) (quoting United States
v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999)).

3. Analysis

We note at the outset that the military judge’s ruling on the Government’s
motion for reconsideration of the evidence at issue offered little explanation,
and has left this court without any analysis to support the ruling. The military
judge did not state whether or not he determined CB’s prior sexual experience
amounted to “other sexual behavior” or evidence of her “sexual predisposition,”
much less which Mil. R. Evid. 412 exception might apply. As a result, we give
the military judge’s ruling less deference than we would have had he explained
his rationale.

We conclude evidence of CB’s prior sexual behavior squarely falls within
Mil. R. Evid. 412(a)(1), and was, therefore, not admissible unless an exception
applied. We cannot discern any exception that would apply. The prior sexual
conduct evidence was not offered to show that someone else was the source of
any evidence, and the prior conduct was not “with respect to” Appellant. More-
over, the evidence was offered by the Government over the Defense’s objection,
so there is no plausible argument that its exclusion would violate Appellant’s
constitutional rights. One point of Mil. R. Evid. 412 is to shield sexual assault
victims from having to disclose private details about their sex lives which are
irrelevant to the case at hand. See, e.g., United States v. Ellerbrock, 70 M.d.
314, 318 (C.A.A.F. 2001). The rule is not confined to Defense-proffered evi-
dence; it applies equally to evidence offered by the Government. United States
v. Banker, 60 M.J. 216, 223 (C.A.A.F. 2004). Therefore, this evidence should
have been excluded, and the military judge abused his discretion by admitting
it.

Finding error, we test the error for material prejudice to Appellant’s sub-
stantial right. We find none. See United States v. Carista, 76 M.J. 511, 51617
(A. Ct. Crim. App. 2017) (finding no material prejudice despite also finding
military judged erred when, in the absence of good cause, he allowed the
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Government to present testimony covered by Mil. R. Evid. 412 without proper
notice). Turning our attention to the first two factors set out in Bowen—the
strength of the parties’ respective cases, we find, as noted above, that the Gov-
ernment’s case was compelling. In addition to CB’s testimony, the Govern-
ment’s case was supported by Appellant’s inconsistent statements to law en-
forcement, multiple third-party observations that CB was tired and intoxi-
cated, evidence that Appellant fled the scene, evidence of CB’s near-immediate
reporting of the offenses, and forensic evidence. On the other hand, Appellant’s
case relied on his claim that the encounter was consensual, yet Appellant him-
self acknowledged he had only met CB the night of the assault and that they
had minimal interaction, if any interaction at all, before the assault. Therefore,
we find these first two factors weigh in favor of the Government.

In looking at the final two factors—the materiality and quality of the evi-
dence in question, we find the evidence of prior and post-assault orgasms offers
only marginal material support to the Government’s case. The fact that the
Government totally abandoned any mention of CB’s sexual inexperience in
their closing argument supports this conclusion. Moreover, the fact she had
experienced an orgasm on a previous occasion seems entirely irrelevant to the
question of whether she consented to Appellant’s conduct. At best, CB’s testi-
mony about the qualitative difference between how she felt during the assault
and how she felt on a prior occasion might operate to address assumptions pos-
sibly held by some of the members. Absent expert testimony on the matter,
however, the evidence was entirely speculative in nature and unhelpful. We
find that both of these factors also weigh in favor of the Government, and con-
clude that this evidence played a minimal role, if any, in the ultimate verdict.

We further fail to see how Appellant was prejudiced, as trial defense coun-
sel was able to exploit the military judge’s ruling in order to elicit further ir-
relevant testimony about CB’s post-assault sexual activity. Moreover, trial de-
fense counsel sought to exploit all of this evidence by arguing that CB was in
no way mistaken that she experienced an orgasm during the assault, which
was evidence—according to the Defense—that CB consented to the sexual en-
counter. In other words, the Defense was able to highlight the fact CB did not
initially testify about the orgasm in her direct testimony, as well as argue the
evidence indicated consent on her part. Therefore, we find no material preju-
dice to Appellant’s substantial rights, and we grant no relief in spite of the
military judge’s error.

D. Trial Counsel’s Findings Argument

Appellant claims trial counsel committed prosecutorial misconduct during
findings argument. Specifically, Appellant claims trial counsel improperly
commented on Appellant’s constitutional right to remain silent by using the
word “uncontroverted.” Appellant asks this court to set aside the findings and
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sentence. We disagree with Appellant’s contentions and find no relief is war-
ranted.

1. Additional Background

Prior to closing arguments, the military judge instructed the members on
Appellant’s “absolute right to remain silent,” and that they were not permitted
to infer guilt from the fact that Appellant did not testify. The military judge
also properly placed the burden of proof on the Government to prove its case

[13

beyond a reasonable doubt.

During closing argument, trial counsel argued that “[i]Jt’s uncontroverted
that [CB] was asleep in there when he went back in. You'll hear it in the inter-
view multiple times, she was asleep.” Moments later, trial counsel argued that
the:

[flirst element is that [Appellant] caused [his] mouth to touch
[CB’s] vulva. That’s uncontroverted. Not only do you have her
saying it happened, she woke up and someone’s head was down
there. She saw the top of his head. She didn’t even know who he
was. He admitted to it, eventually, when that guilt festered and
boiled over. And then you heard from Ms. [MB] yesterday, in the
white suit, she came here and testified from the United States
Army Criminal Investigation Laboratory, who testified that it
was 120 trillion times more likely that his DNA was in her vag-
inal vault and her cervix. Uncontroverted that his mouth
touched her vulva.

Trial defense counsel did not object to either of these arguments.
2. Law

“We review prosecutorial misconduct and improper argument de novo and
where . . . no objection is made, we review for plain error.” Voorhees, 79 M.J. at
9 (citing United States v. Andrews, 77 M.dJ. 393, 398 (C.A.A.F. 2018)). This rule
exists to “prevent defense counsel from remaining silent, making no objection,
and then raising the issue on appeal for the first time, long after any possibility
of curing the problem has vanished. It is important to encourage all trial par-
ticipants to seek a fair and accurate trial the first time around.” United States
v. Reist, 50 M.J. 108, 110 (C.A.A.F. 1999) (internal quotation marks and cita-
tion omitted).

“Plain error occurs when (1) there is error, (2) the error is plain or obvious,
and (3) the error results in material prejudice to a substantial right of the ac-
cused.” United States v. Fletcher, 62 M.J. 175, 179 (C.A.A.F. 2005) (citation
omitted). The burden of proof under a plain error review is on the appellant.
See United States v. Bungert, 62 M.J. 346, 348 (C.A.A.F. 2006). Once the
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appellant “meets his burden of establishing plain error, the burden shifts to
the Government to convince us that this constitutional error was harmless be-
yond a reasonable doubt.” United States v. Carter, 61 M.J. 30, 33 (C.A.A.F.
2005) (citation omitted).

“[T]rial counsel may not comment directly, indirectly, or by innuendo, on
the fact that an accused did not testify in his defense.” Id. (quoting United
States v. Mobley, 31 M.dJ. 273, 279 (C.M.A. 1990)). However, “it is permissible
for trial counsel to comment on the defense’s failure to refute government evi-
dence or to support its own claims.” United States v. Paige, 67 M.J. 442, 448
(C.A.A.F. 2009) (citations omitted). A “violation occurs only if either the de-
fendant alone has the information to contradict the government evidence re-
ferred to or the [members] ‘naturally and necessarily’ would interpret the sum-
mation as comment on the failure of the accused to testify.” Id. (alteration in
original) (quoting Carter, 61 M.J. at 33).

Counsel are to limit arguments to evidence in the record and reasonable
inferences that can be drawn from that evidence. United States v. Baer, 53 M.d.
235, 237 (C.A.A.F. 2000). While a trial counsel “may strike hard blows, he is
not at liberty to strike foul ones. It is as much his duty to refrain from improper
methods calculated to produce a wrongful conviction as it is to use every legit-
imate means to bring about a just one.” Fletcher, 62 M.dJ. at 179 (quoting Berger
v. United States, 295 U.S. 78, 88 (1935)).

“[Alrgument by a trial counsel must be viewed within the context of the
entire court-martial. The focus of [the] inquiry should not be on words in isola-
tion but on the argument as viewed in context.” Baer, 53 M.dJ. at 238 (citations
omitted). “[I]t is improper to ‘surgically carve’ out a portion of the argument
with no regard to its context.” Id.

3. Analysis

In Carter, our superior court found that trial counsel’s use of the words
“uncontroverted” and “uncontradicted” 11 times during argument made the
appellant’s decision not to testify a “centerpiece of the closing argument.”
Carter, 61 M.J. at 34. Even after the military judge instructed the members in
that case that they could not draw any adverse inference from the appellant’s
failure to testify, trial counsel continued that type of argument. Id. The court
found the comments “were not isolated or a ‘slip of the tongue,” and cited to
United States v. Moore, 917 F.2d 215, 225 (6th Cir. 1990), for the proposition
that the isolated nature of comments by a prosecutor should be taken into ac-
count. Carter, 61 M.dJ. at 34.

Here, trial counsel, in the course of an argument that spanned 16 transcript
pages, characterized the evidence that CB was asleep when Appellant reen-
tered the house as “uncontroverted.” We find trial counsel’s argument was
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firmly based on the testimony of CB, JH, and SPC KH, who reported that CB
was tired and went to sleep in the common area of the house prior to the sexual
assault. In fact, we note that there was no witness who testified that this was
not the case. We also note that the members had the benefit of Appellant’s
version of events in the form of the AFOSI interview, where Appellant
acknowledged that CB was asleep when he laid down near her. Later, trial
counsel characterized the evidence that Appellant placed his mouth on CB’s
vulva as “uncontroverted.” We find this statement also to be supported by evi-
dence before the members, including forensic evidence and Appellant’s state-
ment to investigators where he acknowledged placing his mouth on CB’s vulva.
Additionally, viewing trial counsel’s later statement in context, it is clear that
trial counsel was describing the element of the sexual act and not the contested
element of consent.

Trial counsel’s closing argument contained only two instances where spe-
cific testimony was labeled “uncontroverted.” Both instances stemmed from in-
cidents in which multiple witnesses were present and Appellant’s version of
events was already before the members in the form of his AFOSI interview.
The record also establishes that trial counsel’s comments were tailored to ad-
dress two distinct facts: (1) that CB was asleep when Appellant reentered the
house, and (2) that Appellant placed his mouth on CB’s vulva. Stated another
way, trial counsel did not broadly describe all the facts and evidence as uncon-
tradicted. See Carter, 61 M.J. at 34 (finding error where trial counsel generally
represented the facts and evidence as “uncontroverted”). Furthermore, trial
counsel did not impermissibly draw the members’ attention to Appellant’s
right not to testify, but instead was referencing Appellant’s own statement,
which was already before the members. Therefore, we find no error, plain or
otherwise.

ITI. CONCLUSION

The findings and the sentence as entered are correct in law and fact and no
error materially prejudicial to the substantial rights of Appellant occurred. Ar-
ticles 59(a) and 66(d), UCMJ, 10 U.S.C. §§ 859(a), 866(d). Accordingly, the find-
ings and sentence are AFFIRMED.

FOR THE COURT

lanrl K Jrgee

CAROL K. JOYCE
Clerk of the Court

19



