


    

           

           
   

         

           
  

            
  



   

            

              

             

             

      

             

              

               

               

             

               

               

                

    



    

              

         

       
        
         
        

         
         

        
        

        
          

        
          
        

        

        
         
         

         
        

         
  

         
           

       
         

         
         
         

           
          

        
          
          

          
     

         
      





   

            

           

             
             

           
           

          
          

        

          
          

             
              

        
 

          
          

            
           

           
        

         
          

            
           

            
           
            

            
       

          
          
             

          
        

            
           



  

            

                

            

          

           

                

              

        

              

              

               

              

         

           

             

                   

                 

                

                 

              

                 

  









              

             

            

                 

              

               

             

              

  

          

                 

  



      

          

               

               

            

              

               

  

            

            

             

           

                

             

           

       
        

        
   

        
        

         
           

       
      

       
         

         
        



       
         

         
       
       

         
        

        
     

       
        

       
          

          
            

       
        

       
        
        

           
      

                

            

              

                  

 

            

                 

             

           

            

             



               

           

           

             

               

                

               

               

                

                

     

             

               

                

               

           

               

           

          

                

               

            

             



                

   

         
         

        
          

        
      

      
         

        
          

       
       

  

               

             

              

               

              

    

           

           

            

                

                   

                

             



           

             

              

                 

            

               

             

              

       

          

               

              

                 

                

                 

         



















18 May 2022 

 

IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 
 
In re Robert A. CONDON,            ) 
    Petitioner           ) 
               ) 
               ) 
               ) 
               ) 
 

 

 
MOTION FOR LEAVE TO FILE 
MOTION TO DISMISS  
 
Misc. Dkt. No. 2022-04 
 
Before Special Panel 
 

TO THE HONORABLE, THE JUDGES OF 
THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS 

 
Pursuant to Rule 23(d) of this Court’s Rules of Practice and Procedure, the United States 

respectfully moves for leave to file this motion to dismiss Petitioner’s Petition for Writ of 

Habeas Corpus, filed on 9 May 2022, for a lack of jurisdiction.  Since this Court has no 

jurisdiction to entertain Petitioner’s writ, this petition should be dismissed. 

Petitioner’s case completed direct review on 1 October 2018 when the Supreme Court 

denied his petition for certiorari.  See Condon v. United States, 139 S. Ct. 110 (2018); 

Article 71(c)(1)(C)(ii), UCMJ, Manual for Courts-Martial, United States A2-25 (2016 ed.); see 

also Article 57(c)(1)(B)(iii)(II), UCMJ (post-2019 version of the same Article).  Petitioner’s case 

became final when the convening authority approved the sentence and ordered the dishonorable 

discharge executed on 26 April 2019.  See Article 76, UCMJ; Government’s Mot. to Attach at 4. 

This Court squarely held in Chapman v. United States, that “military courts do not have 

jurisdiction over habeas corpus petitions when a court-martial has completed direct review under 

Article 71, UCMJ [as in effect prior to 2019] and is final under Article 76.”  75 M.J. 598, 600 

(A.F. Ct. Crim. App. 2016).  The Court reasoned that military courts are courts of limited, 

statutory jurisdiction, and habeas corpus petitions—separate civil proceedings—are not proper 

extensions of that jurisdiction.  Id. at 601; see also In re Hyppolite, Misc. Dkt. no. 2021-02, 2021 

CCA LEXIS 126, *2 (A.F. Ct. Crim. App. 29 March 2021) (order) (“This court does not have 



 

2 
 

jurisdiction over habeas corpus petitions when there is a final judgment as to the legality of the 

proceedings, all portions of the sentence have been ordered executed, and the case is final[.]”); 

Gray v. Belcher, 70 M.J. 646, 647 (Army Ct. Crim. App. 2012) (“In this case, there is a final 

judgment as to the legality of the proceedings under Article 71(c)(1), UCMJ, and the case is final 

under Article 76, UCMJ.  Therefore, this court is without jurisdiction to entertain collateral 

review under a writ of habeas corpus.”) (citation omitted).  Challengers may instead bring their 

habeas corpus petitions in federal district court.  Chapman, 75 M.J. at 601.  Indeed, Petitioner 

acknowledges he has brought such petitions in two separate courts.  (Pet. Br. at 3.) 

In the past, this Court has, on occasion, ignored the petition’s title and considered it as a 

petition for a writ of error coram nobis.  Chapman, 75 M.J. at 601 (“The label placed on a 

petition for extraordinary relief is of little significance.”) (quoting Nkosi v. Lowe, 38 M.J. 552, 

553 (A.F.C.M.R. 1993)).  To be entitled to that writ, the petitioner must meet stringent threshold 

requirements: 

(1) the alleged error is of the most fundamental character; (2) no 
remedy other than coram nobis is available to rectify the 
consequences of the error; (3) valid reasons exist for not seeking 
relief earlier; (4) the new information presented in the petition could 
not have been discovered through the exercise of reasonable 
diligence prior to the original judgment; (5) the writ does not seek 
to reevaluate previously considered evidence or legal issues; and 
(6) the sentence has been served, but the consequences of the 
erroneous conviction persist. 

Denedo v. United States, 66 M.J. 114, 126 (C.A.A.F. 2008), aff’d and remanded, 556 U.S. 904 

(2009).  Without addressing the remaining requirements, Petitioner cannot meet at least the 

second and sixth requirements, and that failure is dispositive.  As noted above, Petitioner may 

seek relief through a writ of habeas corpus in an Article III court.  Additionally, Petitioner is still 

serving his thirty-year sentence, as tacitly acknowledged in his petition.  (Pet. Br. at 18 (“The 

errors set out here should be recognized, and Andy Condon released from prison[.]”).)   
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