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OPINION OF THE COURT

This opinion is subject to editorial correction before final release.

BRAND, Judge:


The military judge, in a post-trial Article 39(a), UCMJ, 10 U.S.C. § 939(a) session, granted a trial defense motion for a new trial based upon newly discovered evidence.  The government appealed that decision pursuant to Article 62, UCMJ, 10 U.S.C. § 862.  On careful consideration of that appeal, the record of trial, and the appellate briefs prepared by both sides, we conclude the military judge did not abuse her discretion in granting the motion for a new trial.
Background 
The appellee was charged with wrongful use of cocaine, in violation of Article 112a, UCMJ, 10 U.S.C. § 912a.  His general court-martial was conducted on 5-7 December 2006.  Based upon a “naked” urinalysis, the officer members convicted the accused, contrary to his plea, and sentenced him to a bad-conduct discharge, 3 months confinement, total forfeitures, and reduction to E-1.  


Pursuant to Rule for Court-Martial (R.C.M.) 1210, the defense made a post-trial motion for a new trial based upon newly discovered evidence.  Specifically, the evidence was in the nature of nonjudicial punishment( received in November of 2000 by the urinalysis observer, Technical Sergeant (TSgt) H.  The specific offenses included false official statement, filing a false claim, and wrongfully attempting to obtain $3,653.13.  The defense had previously filed a discovery request, dated 4 May 2006, requesting all derogatory information as it pertained to the government’s witnesses; however, the government did not provide notice to the defense of TSgt H’s Article 15, UCMJ, punishment until nearly a week after the conclusion of the appellee’s court-martial.

Air Force Instruction 44-120, Drug Abuse Testing Program (1 Jul 2000) and Kirtland Air Force Base (AFB) Instruction 44-102, Drug Abuse Testing Program (15 Sep 2000), specifically state an observer must not have received punishment under Article 15, UCMJ, for acts of dishonesty or false official statements.  On ten separate occasions, seven prior to and including the date of the appellee’s urinalysis, TSgt H signed observer briefings attesting to the fact that he had never received punishment under Article 15, UCMJ.


Prior to the Article 32, UCMJ, 10 U.S.C. § 832, hearing, the trial counsel, Captain (Capt) M, interviewed TSgt H.  During that interview, Capt M asked TSgt H if there was anything he should be aware of, and TSgt H told him he had received an Article 15 some time ago.  There was no further discussion about the Article 15, and Capt M did not inform the defense of this information.  TSgt H testified at the Article 32, UCMJ, hearing which was held on 15 September 2006.


On 28 November 2006, the government case paralegal, at the direction of the trial counsel, requested from the Air Force Personnel Center, derogatory information regarding TSgt H and another individual.  At trial, the parties stipulated to the expected testimony of TSgt H and two other witnesses.  The appellee took the stand and denied knowingly using cocaine during the charged timeframe.  The crux of the government’s case was the positive urinalysis and the permissive inference that could be drawn as to the “knowing” ingestion of cocaine.  The defense maintained there was no evidence supporting that knowledge.  The trial concluded on 7 December 2006.  On 13 December 2006, evidence of TSgt H’s Article 15 was received via facsimile at the Kirtland AFB legal office.


Upon receiving the derogatory information, the defense requested an Article 39(a), UCMJ, session.  That request was granted pursuant to R.C.M. 1102(b)(2) and the post-trial session was convened on 5 March 2007.  The military judge granted the defense motion for a new trial.  In response, the government gave timely notice of their Article 62, UCMJ, appeal and specified two issues to this Court.  The issues are:  1) Whether prior to authentication the military judge has the authority in a post-trial Article 39(a), UCMJ, session to order a new trial as a remedy for a discovery violation discovered post-trial; and 2) Whether the military judge abused her discretion in granting the defense motion for a new trial.

Discussion


The United States may appeal “[a]n order or ruling of the military judge which terminates the proceedings with respect to a charge or specification” in cases in which a punitive discharge may be adjudged.  Article 62(a)(1)(A), UCMJ.  In ruling on issues raised under Article 62, UCMJ, we may act only with respect to matters of law.  Article 62(b), UCMJ.


The government avers the military trial judge did not have the authority to grant a new trial because R.C.M. 1210(a), states:  “At any time within 2 years after approval by the convening authority of a court-martial sentence, the accused may petition the Judge Advocate General for a new trial on the grounds of newly discovered evidence . . . .”  (emphasis added). The government further argues that since the convening authority has not taken action in the case, the military judge had no authority to grant the defense motion for a new trial.  

However, case law reveals further guidance.  Our superior court removed any “substantive distinction between a military judge[’]s authority to consider post-trial issues under R.C.M. 1102(b)(2) and R.C.M. 1210(f) . . . .”  United States v Meghdadi, 60 M.J. 438, 441, (C.A.A.F. 2005) (citing United States v Schaff, 29 M.J. 60, 65-66 (C.M.A. 1989)).  The determination whether sufficient grounds exists for ordering a new trial rests with the authority considering the petition.  United States v Sztuka, 43 M.J. 261, 268 (C.A.A.F. 1995) (citing United States v. Bacon, 12 M.J. 489, 492 (C.M.A. 1982)).  In the case sub judice, the military judge had the authority to consider and rule on the motion for a new trial.


Turning to the second issue, a military judge’s ruling on a petition for a new trial is reviewed for abuse of discretion. United States v Johnson, 61 M.J. 195, 199 (C.A.A.F. 2005) (citing United States v Humphreys, 57 M.J. 83, 96 (C.A.A.F. 2002)).  “In denying a petition for a new trial, a military judge abuses his discretion ‘if the findings of fact upon which he predicates his ruling are not supported by evidence of record; if incorrect legal principles were used by him in deciding this motion; or if his application of the correct legal principles to the facts of a particular case is clearly unreasonable.”’  Meghdadi, 60 M.J. at 441 (quoting United States v Williams, 37 M.J. 352, 356 (C.M.A. 1993)).


Requests for a new trial are generally disfavored, and relief should only be granted if a manifest injustice would result absent a new trial.  Williams, 37 M.J. at 356.  A new trial based upon the discovery of new evidence may only be granted if: 1) the evidence was discovered after the trial; 2) the evidence is not such that it would have been discovered by the petitioner at the time of trial in the exercise of due diligence; and 3) the newly discovered evidence, if considered by a court-martial in light of all other pertinent evidence, would probably produce a substantially more favorable result for the accused.  R.C.M. 1210 (f)(2).  This evidence was received by the trial counsel on 13 December 2006, six days after the trial.  Had the trial counsel divulged this information when he first learned of it prior to the Article 32, UCMJ, hearing or had the trial counsel followed-up and requested derogatory information in a timely manner, or even followed-up when he finally did request the information, this issue would not even be before this Court.  The defense exercised due diligence when they provided the government with a written discovery request on 4 May 2006, which included a specific request for information of this very type and well in advance of the trial.  


The question the military judge had to resolve was whether the evidence was of such a nature that it would probably produce a substantially more favorable result for the appellee.  A new trial may rest upon newly discovered evidence that would ‘“substantially impeach[ ]’ critical prosecutorial evidence ‘on a material matter.’”  Sztuka, 43 M.J. at 268 (quoting Williams, 37 M.J. at 354).  Did the accused enjoy a full and complete trial?  We find that he did not.  See United States v Singleton, 41 M.J. 200, 207 (C.M.A. 1994).  The military judge, in her very thorough and detailed ruling, concluded that the newly discovered evidence would have produced a substantially more favorable result for the appellee.  
Conclusion


The military judge’s findings of fact are supported by the evidence in the record, she employed the correct legal principles, and her application of the applicable legal principles to the facts was not erroneous.  We find the military judge did not abuse her discretion.  Accordingly, the appeal of the United States is denied.


OFFICIAL

LOUIS T. FUSS, TSgt, USAF

Chief Court Administrator

( Pursuant to Article 15, UCMJ, 10 U.S.C. § 815.
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