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OPINION OF THE COURT 
 

This opinion is subject to editorial correction before final release. 
  

BROWN, Chief Judge: 
 
 A military judge sitting as a general court-martial at Robins Air Force Base 
(AFB), Georgia, convicted the appellant, contrary to his pleas, of one specification of 
failure to obey a lawful order, one specification of larceny, three specifications of 
forgery, one specification of unlawful entry, and one specification of breaking restriction,  



in violation of Articles 92, 121, 123, and 134, UCMJ, 10 U.S.C. §§ 892, 921, 923, 934.1  
The appellant was sentenced to a bad-conduct discharge, confinement for 12 months, and 
forfeiture of all pay and allowances.  The convening authority approved the findings and 
sentence as adjudged.  The appellant has submitted two assignments of error:  (1) 
Whether the military judge erred in denying the appellant’s motion to dismiss all charges 
and specifications for denial of his right to a speedy trial; and (2) Whether the post-trial 
processing of his case, which took four months from the end of his trial to action, 
warrants a substantial reduction in his sentence.  We have examined the record of trial, 
the assignments of error, and the government’s response thereto.  We find no merit as to 
these assignments of error.  However, we return the case to the convening authority for a 
new action for the reasons set forth below.   
 

Speedy Trial 
 
 The appellant was restricted to his dormitory room at Robins AFB on 4 December 
2003 and placed in pretrial confinement on 30 January 2004.  He was arraigned and 
brought to trial on 7 July 2004, 216 days after being restricted.  At trial, the appellant 
moved to dismiss all charges and specifications, arguing he had been denied his right to a 
speedy trial under Rule for Courts-Martial (R.C.M.) 707, Article 10, UCMJ, 10 U.S.C. § 
810, and the Sixth Amendment to the United States Constitution.  On appeal, the 
appellant renews his claim.  The military judge excluded 98 days of the 216 days under 
R.C.M. 707(c), finding that the convening authority had properly excluded 83 days in 
response to the defense request for a physical and mental evaluation of the appellant, and 
15 days were properly excluded by the Chief Circuit Military Judge.  The military judge 
thus determined the appellant was brought to trial on day 118 for purposes of R.C.M. 
707.  
 
 Whether an appellant has received a speedy trial is a question that we review de 
novo.  United States v. Cooper, 58 M.J. 54, 58 (C.A.A.F. 2003); United States v. Doty, 51 
M.J. 464, 465 (C.A.A.F. 1999); United States v. Bray, 52 M.J. 659, 661 (A.F. Ct. Crim. 
App. 2000).  However, we give substantial deference to the military judge’s findings of 
fact and they will be reversed only for clear error.  Cooper, 58 M.J. at 58; Doty, 51 M.J. 
at 465. 
 
 The evidence presented at trial clearly supports the military judge’s well-reasoned 
findings of fact and conclusions of law.  We adopt them as our own.2  We agree with the 

                                              
1 The appellant was found not guilty of two specifications of failure to go; one specification of larceny; one 
specification of forgery; one specification of obtaining services under false pretenses; one specification of unlawful 
entry; and two specifications of making false official statements, in violation of Articles 86, 107, 121, 123, 130, and 
134, UCMJ, 10 U.S.C. §§ 886, 907, 921, 923, 930, 934.  The military judge dismissed with prejudice one 
specification of failure to go, one specification and charge of larceny of an X-Box computer game system, and two 
specifications of breaking restriction, in violation of Articles 86, 121, and 134, UCMJ. 
2 The military judge’s ruling on the motion is attached to this opinion as an appendix. 
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military judge that the appellant was not denied his right to a speedy trial under R.C.M. 
707, Article 10, UCMJ, or the Sixth Amendment to the United States Constitutuion.  See 
Barker v. Wingo, 407 U.S. 514 (1972); Cooper; Doty; United States v. Kossman, 38 M.J. 
258 (C.M.A. 1993).  We hold that the military judge did not err in denying the appellant’s 
motion to dismiss the charges and specifications. 
 

Post-Trial Delay 
 
 The appellant’s trial ended on 12 July 2004.  The record of trial is seven volumes 
and the transcript of the trial is 526 pages.  There are 62 appellate exhibits; Prosecution 
Exhibits 1-16; and Defense Exhibits A-LL.  The transcript of the record of trial was 
completed on 26 August 2004.  The military judge authenticated the record of trial on 26 
September 2004, and the staff judge advocate’s recommendation (SJAR) was completed 
on 4 October 2004.  The appellant and his counsel submitted written matters on 12 
October 2004, and the addendum to the SJAR was completed on 10 November 2004.  On 
10 November 2004, the convening authority took action on the case.   
 
 The appellant now contends that the post-trial processing of his case from the end 
of his trial until action was excessive and inexcusable.  Therefore, he asks this Court to 
provide him with meaningful sentence relief. 
 
 An appellant has a right to a speedy post-trial review of his case.  United States v. 
Williams, 55 M.J. 302, 305 (C.A.A.F. 2001).  An unreasonable delay in the post-trial 
review process will be tested for prejudice.  Id. (citing United States v. Banks, 7 M.J. 92, 
94 (C.M.A. 1979)).  Delay “will not be tolerated if there is any indication that the 
appellant was prejudiced as a result.”  Williams, 55 M.J. at 305 (quoting United States v. 
Shely, 16 M.J. 431, 433 (C.M.A. 1983)). 
 
 We are cognizant of this Court’s power under Article 66(c), UCMJ, 10 U.S.C. § 
866(c), to grant relief even in the absence of actual prejudice.  See United States v. Tardif, 
57 M.J. 219, 224 (C.A.A.F. 2002); see also United States v. Bodkins, 60 M.J. 322, 324 
(C.A.A.F. 2004).  We find that the post-trial processing in this case was not excessive or 
unreasonable.  We do not find any prejudice or other harm to the appellant resulting from 
the post-trial processing of this case.  Based on all the facts and circumstances in the 
record before us, and mindful of our obligation under Article 66(c), UCMJ, as expressed 
in Tardif and Bodkins, we are convinced that the findings and sentence approved by the 
convening authority should be affirmed.  We therefore decline to grant relief on this 
ground. 
 

The Convening Authority’s Action 
 
 The military judge found that the appellant had been subjected to unlawful pretrial 
punishment, in violation of Article 13, UCMJ, 10 U.S.C. § 813, and awarded him 57 days 
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credit for the violation.  However, the convening authority, in his action, failed to reflect 
the illegal pretrial punishment credit directed by the military judge, as required by 
R.C.M. 1107(f)(4)(F).  Accordingly, we return the record of trial to The Judge Advocate 
General for remand to the convening authority to withdraw the erroneous action and 
substitute a corrected action and promulgating order.  Thereafter, Article 66, UCMJ, 10 
U.S.C. §866, will apply. 

 
 
 
OFFICIAL 
 
 
 
ANGELA M. BRICE 
Clerk of Court 
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