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UPON FURTHER REVIEW
PER CURIAM:

This case is before us once again upon further review following our remand
to the convening authority for a new action and promulgating order. United States
v. Jones, ACM 36028 (A.F. Ct. Crim. App. 31 Jan 2006) (unpub. op.). Our
subsequent opinion, dated 26 May 2006, is withdrawn.

The appellant alleges, pursuant to United States v. Grostefon, 12 M.J. 431
(C.M.A. 1982), that the counsel he received from his trial defense team was
ineffective. Specifically, he alleges his lawyers did not inform him he would be



required to register as a convicted sex offender and have to submit a DNA sample
to government officials. The appellant contends that he would not have pled
guilty if he had been aware of these requirements.

Counsel are presumed to be competent, and the appellant bears the burden
of overcoming this presumption. Strickland v. Washington, 466 U.S. 668, 689
(1984). To do so, the appellant must establish first that his assertions of fact are
true. United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991). We note that the
appellant has not submitted evidence, in the form of an affidavit or otherwise,
establishing the truth of his central claim that he was not informed he would have
to register as a sex offender. The evidence suggests that the opposite is true: the
appellant pled guilty to and was convicted of rape and forcible sodomy. During
trial, his defense counsel specifically referenced the fact that the appellant would
be required to register as a sex offender in order to argue against a punitive
discharge. The appellant’s contention that he was unaware he would be required
to register simply is not credible.

Even if the appellant’s claim was worthy of belief, we would still resolve
his assignment of error adversely. As our superior appellate court recently held in
United States v. Miller, 63 M.J. 452 (C.A.A.F. 2006), failure to advise an accused
that he will be subject to sex offender registration requirements does not in itself
amount to ineffective assistance of counsel. Considering the record in its entirety,
we find the appellant was competently represented.

The findings and sentence are correct in law and fact, and no error
prejudicial to the substantial rights of the appellant occurred. Article 66(c),
UCMJ, 10 U.S.C. § 866(c); United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000).
Accordingly, the findings and sentence are

AFFIRMED.
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