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PER CURIAM:

We examined the record of trial, the assignments of error, and the government’s
reply thereto. The appellant alleged that the Specification of Charge I, failure to follow a
lawful order, in violation of Article 92, UCMJ, 10 U.S.C. § 892, is multiplicious or an
unreasonable multiplication of charges with Specification 1 of Charge II, resisting
apprehension, in violation of Article 95, UCMJ, 10 U.S.C. 8 895. We review multiplicity
claims de novo. United States v. Palagar, 56 M.J. 294, 296 (C.A.A.F. 2002). Where two
offenses each require proof of separate elements, the offenses are not multiplicious.
Schmuck v. United States, 489 U.S. 705 (1989). Because the challenged charges and
specifications require proof of separate elements, we hold that they are not multiplicious.
United States v. Weymouth, 43 M.J. 329, 340 (C.A.A.F. 1995). We review unreasonable



multiplication of charges claims for an abuse of discretion. United States v. Pauling, 60
M.J. 91 (C.A.A.F. 2004). We applied the five-factor test for determining unreasonable
multiplication of charges endorsed by our superior court in United States v. Quiroz, 55
M.J. 334, 338 (C.A.A.F. 2001). We hold that the military judge did not abuse his
discretion when he concluded that the challenged charges and specifications were not an
unreasonable multiplication of charges. The appellant’s remaining assignment of error is
without merit.

The approved findings and sentence are correct in law and fact, and no error
prejudicial to the substantial rights of the appellant occurred. Article 66(c), UCMJ, 10
U.S.C. § 866(c); United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000). Accordingly, the
approved findings and sentence are

AFFIRMED.

OFFICIAL

ANGELA M. BRICE
Clerk of Court

2 ACM 35477



