UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

UNITED STATES
V.

Airman First Class JOHN J. FRELLO JR.
United States Air Force

ACM 36351
30 March 2007

Sentence adjudged 26 April 2005 by GCM convened at Buckley Air Force
Base, Colorado. Military Judge: Barbara G. Brand (sitting alone).

Approved sentence: Bad-conduct discharge, confinement for 6 months, and
reduction to E-1.

Appellate Counsel for Appellant: Colonel Nikki A. Hall, Lieutenant
Colonel Mark R. Strickland, Major Karen L. Hecker, and Captain John S.
Fredland.

Appellate Counsel for the United States: Colonel Gerald R. Bruce, Colonel
Gary F. Spencer, Lieutenant Colonel Robert V. Combs, and Major Amy E.
Hutchens.

Before

BROWN, FRANCIS, and SOYBEL
Appellate Military Judges

OPINION OF THE COURT

This opinion is subject to editorial correction before final release.

SOYBEL, Judge:

The appellant was convicted, in accordance with his pleas, of one specification of
fraudulent enlistment, two specifications of absence without leave, one specification of
making a false official statement, and one specification of divers wrongful uses of
cocaine, in violation of Articles 83, 86, 107 and 112a, UCMJ, 10 U.S.C. §§ 883, 886, 907



and 912a." A military judge, sitting as a general court-martial, sentenced the appellant to
a bad-conduct discharge, confinement for 6 months, and reduction to the grade of E-1.
The convening authority approved the findings and the sentence as adjudged.

On appeal, the appellant asserts that the military judge erred in denying his motion
to suppress his statement concerning his drug use, because it was improperly obtained
after he sought assistance for a drug problem under the protections of Air Force
Instruction (AFI) 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT)
Program (26 Sep 2001).

We have examined the record of trial, the military judge’s findings of fact, the
assignment of error, and the government’s response thereto. Finding no error, we affirm.

Background

The appellant was absent without leave (AWOL) from 19-21 January 2005. On
21 January 2005, he called his aunt, who had previously been in the Air Force but was
then a civilian living in Virginia. The appellant wanted her to wire him $200.00 to help
with a problem related to his drug use. He apparently needed the money to get his
vehicle back from his drug dealer who had possession of it. He also sought her advice for
his current predicament concerning his being AWOL. She told him to turn himself in at
the gate. However, the appellant said he couldn’t do that because he was an “emotional
wreck” that day. It was decided that she would contact the appellant’s unit for him and
would call him back. After she spoke with the appellant’s first sergeant, she called the
appellant back and had him go to a local supermarket where she would wire the money.
When he arrived at the store, he was apprehended by agents from the Air Force Office of
Special Investigations (OSI).

After being apprehended, the appellant immediately wanted to make a statement in
the store but the apprehending agents told him to wait until they returned to base so they
could properly advise him of his rights. After this was done the appellant made a 3-page
statement in which he confessed to multiple drug uses before and after his enlistment,
including some very recent crack cocaine usage. This confession served as the basis for
his fraudulent enlistment specification, the false official statement specification, and the
drug use specification.

The issue at hand revolves around several calls the appellant’s aunt made to his
first sergeant that ultimately led to the appellant’s apprehension. At trial the appellant
contended that his aunt called to help him turn himself in and get treatment for his drug

" The pleas to the fraudulent enlistment, false official statement, and the drug uses were conditional pleas, preserving
the current appellant issue.
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problem. The government’s position was that the aunt’s calls were made to facilitate the
termination of the appellant’s AWOL status.

Each side offered evidence on the motion to suppress his statement. The
appellant, his aunt, the acting first sergeant, and two OSI special agents testified. The
military judge’s findings of fact can be summarized as follows: On the day he was
apprehended the appellant was not under investigation for drugs but he was in deserter
status. The accused’s main concern that day was to receive money so he could get his car
back from his drug dealer. His aunt called the first sergeant because she was concerned
about his safety. Although she suspected the appellant was using drugs, and conveyed
this concern to the first sergeant, she never requested or received any information on how
the appellant could self-identify or receive treatment for his drug problem under the
ADAPT program. The appellant received more than one ride that day in his attempt to
obtain money and could have turned himself in had he so desired. When the appellant
finally was allowed to make a statement to the OSI he said he wanted help, but gave no
further explanation. He never requested drug treatment.

AFI 44-121

The Air Force’s ADAPT program contains a sanctuary provision that allows Air
Force members to self-identify as drug users in order to receive treatment for their
problem. If made to their unit commander, first sergeant, a substance abuse evaluator, or
a military medical professional, an Airman’s statements of self-identification may not be
used against him in any action under the UCMJ. AFI 44-121, 9 3.7.1.3. This provision is
to encourage Airmen with drug problems to voluntarily seek assistance without fear of
criminal consequence. The AFI is silent as to whether the sanctuary provision still
applies when another person identifies an Airman as a drug user on that Airman’s behalf.
It is the appellant’s position that his aunt was acting as his agent when she called his first
sergeant and therefore he is entitled to the protections afforded by AFI 44-121. Appellant
relies on United States v. Avery, 40 M.J. 325 (C.M.A. 1994), for the proposition that a
close family member may invoke the sanctuary provision of the ADAPT program on
behalf of an Airman.

Indeed, our superior court left that question open in Avery. However, the facts in
this case do not require us to answer it. The military judge specifically found that the
appellant’s aunt did not identify him as a drug user in order to request treatment under the
program. The military judge found that the purpose of the aunt’s calls to the first
sergeant was to assist the appellant to terminate his AWOL. Neither did the military
judge find that the appellant tried to invoke the provisions of the ADAPT program
himself.

As the Court in Avery said, the factual determinations of the military judge should
not be disturbed unless they are unsupported by the evidence in the record or they are
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clearly erroneous. [Id. at 328; see also United States v. Tollinchi, 54 M.J. 80, 82
(C.A.AF. 2000). We have reviewed the record and find there is absolutely no reason to
disturb the military judge’s findings in this case. Accordingly, we never reach the issue
of “self-identification by an agent” because no such attempt occurred. Neither did the
appellant self-identify under the ADAPT program. With these findings we hold that the
military judge did not err in denying the appellant’s motion to suppress his statements
made to the OSI.

The approved findings and sentence are correct in law and fact, and no error
prejudicial to the substantial rights of the appellant occurred. Article 66(c), UCMJ, 10
U.S.C. § 866(c); United States v. Reed, 54 M.J. 37,41 (C.A.A.F. 2000). Accordingly, the
approved findings and sentence are

AFFIRMED.

OFFICIAL

LOUIS T. FUSS, TSgt, USAF
Chief Court Administrator

4 ACM 36351




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


