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On 11 June 2009, the petitioner filed an expedited petition for extraordinary relief,
in the nature of Mandamus, or in the alternative, Prohibition, and a motion for stay of the
proceedings. The appellant is charged with one specification of conspiracy to violate a
lawful general regulation, to wit: paragraph 5.9, Air Force Instruction (AFI) 36-2605,
Air Force Military Personnel Testing System, by knowingly possessing and/or
distributing the contents of suspected Weighted Airman Promotion System testing
material; one specification of violating the said lawful general regulation by wrongfully
discussing and/or sharing the testing material; one specification of violating a lawful
general regulation, to wit: Department of Defense Direction 5500.7-R, Joint Ethics
Regulation, paragraph 2-100, by wrongfully accepting a gift of copper wire from a
prohibited source; and one specification of graft for the wrongful receipt of the copper
wire from a prohibited source, in violation of Articles 81, 92, and 134, UCMJ, 10 U.S.C.
§§ 881, 892, 934. Specifically, the petitioner asks this Court to direct the military judge
presiding over his court-martial: (1) to dismiss the conspiracy charge and the
specification alleging a violation of AFI 36-2605 for failure to state an offense and for
being based on an order that is overbroad and void for vagueness; (2) to dismiss the
specification alleging a violation of the Joint Ethics Regulation for failure to state an
offense and for being based on an order that is not punitive; and (3) to dismiss the graft
charge for failure to state an offense based on the specification being an wultra vires act of
presidential power in violation of the separation of powers doctrine.



Alternatively, the petitioner asks that this Court to prohibit the trial from going
forward until the requested relief has been granted. Finally, the petitioner requests that
this Court issue a stay of the proceedings. However, we note that on 18 June 2009, since
the filing of the petitioner’s request for extraordinary relief, the military judge delayed the
court-martial until 31 August 2009.

This Court has authority to issue extraordinary writs when "necessary or
appropriate in aid of [our jurisdictional mandate]." Andrews v. Heupel, 29 M.J. 743, 746
(A.F.CM.R. 1989) (quoting 28 U.S.C. § 1651(a)). However, "issuance of an
extraordinary writ is a drastic remedy which should only be invoked in those situations
which are truly extraordinary. An extraordinary writ is not to be a substitute for an appeal
even though hardship may ensue from delay and perhaps an unnecessary trial." /d. at
746-47. “To justify extraordinary relief, the petitioner bears the burden of demonstrating
that he is entitled to it as a clear and indisputable right.” Aviz v. Carver, 36 M.J. 1026,
1028 (N.M.C.M.R. 1993).

Having considered the matters submitted, the petitioner has failed to demonstrate
that extraordinary relief is warranted.

Accordingly, it is by the Court on this 1st day of July, 2009,
ORDERED:
That Petitioner’s Expedited Petition for Extraordinary Relief in the Nature of a

Writ of Mandamus, or in the Alternative, Prohibition, and the Motion for Stay of the
Proceedings are herecby DENIED.
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