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ORR, Senior Judge: 
 
 On 20 September 2010, counsel for the United States filed an Appeal Under 
Article 62, UCMJ, 10 U.S.C. § 862, in accordance with this Court’s Rules of Practice and 
Procedure.  
 

The appellee was charged with one specification each of wrongful use of 
marijuana and cocaine, both on divers occasions, one specification each of wrongful 
distribution of marijuana and cocaine, both on divers occasions, and one specification of 
wrongful introduction of marijuana onto a military installation, all in violation of Article 
112a, UCMJ, 10 U.S.C. § 912a, and one specification of assault consummated by a 
battery, in violation of Article 128, UCMJ, 10 U.S.C. § 928.  The military judge in this 
case dismissed the charges and specifications without prejudice because he found that the 
government violated Rule for Courts-Martial (R.C.M.) 707.  Additionally, the military 
judge found a denial of a speedy trial under Article 10, UCMJ, 10 U.S.C. § 810, and 
dismissed the charges and specifications with prejudice.  The government has brought a 
timely appeal of his rulings to this Court under Article 62, UCMJ.   

 
Background 

 
The general court-martial of Airman Basic Danylo began on 10 August 2010 at 

Sheppard Air Force Base (AFB), Texas.  After arraignment, the appellee’s trial defense 
counsel made a motion to dismiss the charges and specifications, claiming a denial of a 
speedy trial under Article 10, UCMJ, a violation of R.C.M. 707, and a violation of the 
Sixth Amendment of the Constitution of the United States.  The military judge granted 
the motion with respect to Article 10, UCMJ, and R.C.M. 707, and dismissed the charges 
and specifications with prejudice.   
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The military judge authenticated the proceedings on 12 August 2010.  On the 
morning of 13 August 2010, the trial counsel asked the military judge to reconsider his 
earlier decision to dismiss the charges with prejudice.  In accordance with R.C.M. 908, 
the trial counsel notified the military judge of the government’s intent to appeal his 
decision under Article 62, UCMJ, later that same day.  On 17 August 2010, the appellee’s 
trial defense counsel submitted his reply asserting that the trial judge lacked jurisdiction 
to reconsider his decision because the government had already filed an appeal.  He 
argued that jurisdiction now belonged solely with this Court.  The military judge was not 
persuaded by this argument and agreed to reconsider the motion to dismiss.  On 23 
August 2010, the military judge conducted an Article 39(a), UCMJ, 10 U.S.C. § 839(a), 
session and trial counsel presented evidence to further explain the delays in the case.  The 
military judge again ruled that the government violated R.C.M. 707(d) and dismissed the 
charges without prejudice.  He also ruled that the government denied the appellant a 
speedy trial in violation of Article 10, UCMJ, and dismissed the charges with prejudice.   

 
The government filed a timely appeal and it is now properly before us for 

decision.  In their first assignment of error, the government asserts that the military judge 
erred by granting the appellee’s motion to dismiss based on a denial of his right to a 
speedy trial under Article 10, UCMJ.  In response, the appellee avers that this Court may 
not consider the evidence presented during the government’s motion to reconsider 
because this Court does not have jurisdiction to consider that evidence.  In a second 
assignment of error, the government contends that the military judge erred in his ruling 
dismissing the charges and specifications on R.C.M. 707 grounds when appellee’s 
administrative placement in Transition Flight at Sheppard AFB after repeated misconduct 
did not qualify as “arrest” pursuant to R.C.M. 304(e).  We heard oral argument on the 
appeal on 20 January 2011.  While we generally accept the military judge’s essential 
findings of fact, we disagree with his legal conclusions.1  We hold there was no speedy 
trial violation under Article 10, UCMJ, nor a violation of R.C.M. 707(d) and set aside the 
dismissal of the charges and specifications. 
 

Jurisdiction and Scope of Review 
 

The United States may appeal an order or “ruling of the military judge which 
terminates the proceedings with respect to a charge or specification” in cases in which a 
punitive discharge may be adjudged.  Article 62(a)(1)(A), UCMJ, 10 U.S.C. § 
862(a)(1)(A).  Each of the dismissed specifications in this case carries a maximum 
punishment that includes a punitive discharge.  Manual for Courts-Martial, United States 
(MCM), Part IV, ¶¶ 37.e.(1)(a)-(b), 37.e.(2)(a), 54.e.(2) (2008 ed.). 

 
Despite our fact-finding powers under Article 66(c), UCMJ, 10 U.S.C. § 866(c), in 

ruling on issues under Article 62, UCMJ, we “may act only with respect to matters of 
law.” Article 62(b), UCMJ, 10 U.S.C. § 862(b).  On matters of fact, we are bound by the 
                                                           
1 The military judge’s findings of fact and his case chronology appear in the Appendix at the end of this opinion. 
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military judge’s factual determinations unless they are unsupported by the record or 
clearly erroneous.  United States v. Burris, 21 M.J. 140, 144 (C.M.A. 1985).  See, e.g., 
United States v. Pollard, 27 M.J. 376 (C.M.A. 1989) (affirming the Coast Guard Court of 
Military Review’s reversal of the trial judge’s ruling suppressing evidence and remanding 
the case to determine if the technical violations rendered accused’s urinalysis unreliable 
as a matter of fact).  “Nonetheless, in entering a finding of fact, the military judge must 
rely on evidence of record which fairly supports that finding; in the absence of any such 
evidence, the finding is error as a matter of law.”  United States v. Bradford, 25 M.J. 181, 
184 (C.M.A. 1987).  “The courts may make a de novo ad hoc judgment on the meaning 
of relevant facts when dealing with constitutional issues.”  2 Francis A. Gilligan & 
Fredric I. Lederer, Court-Martial Procedure § 25-83.00 at 556 (2d ed.1999) (citing 
United States v. Abell, 23 M.J. 99, 102-03 (C.M.A. 1986)).  “Similarly, the appellate 
courts normally should have the power to reverse when the trial judge misunderstood the 
legal significance of a fact found by the judge when that misunderstanding causes an 
error as to the court’s ultimate finding.”  Id. (citing United States v. Shakur, 817 F.2d 189 
(2d Cir. 1987)). 
 

Article 10, UCMJ, Speedy Trial Analysis 
 

 As previously stated, the government asserts that the military judge erred by 
granting the appellee’s motion to dismiss based on a denial of his right to a speedy trial 
under Article 10, UCMJ.  We agree. 
 

Article 10, UCMJ, states: 
 

Any person subject to this chapter charged with an offense under this 
chapter shall be ordered into arrest or confinement, as circumstances may 
require; but when charged only with an offense normally tried by a 
summary court-martial, he shall not ordinarily be placed in confinement. 
When any person subject to this chapter is placed in arrest or confinement 
prior to trial, immediate steps shall be taken to inform him of the specific 
wrong of which he is accused and to try him or to dismiss the charges and 
release him. 

 
The question of whether an accused has received a speedy trial is a question of law 

that is reviewed de novo.  United States v. Doty, 51 M.J. 464, 465 (C.A.A.F. 1999).  “The 
military judge’s findings of fact are given ‘substantial deference and will be reversed 
only for clear error.’” Id. at 465 (citing United States v. Edmond, 41 M.J. 419, 420 
(C.A.A.F. 1995) (quoting United States v. Taylor, 487 U.S. 326, 337 (1988)), vacated on 
other grounds by 516 U.S. 802 (1995) (mem.)).  In reviewing claims of a denial of a 
speedy trial under Article 10, UCMJ, constant motion is not demanded, rather the 
government must use “reasonable diligence in bringing the charges to trial.”  United 
States v. Mizgala, 61 M.J. 122, 127 (C.A.A.F. 2005) (quoting United States v. Tibbs, 35 
C.M.R. 322, 325 (C.A.A.F. 1965)).  Brief inactivity in an otherwise active prosecution is 
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not unreasonable or oppressive.  United States v. Kossman, 38 M.J. 258, 262 (C.M.A. 
1993) (quoting Tibbs, 35 C.M.R. at 325). 

 
Although Article 10, UCMJ, creates a more stringent speedy trial standard than the 

Sixth Amendment, our superior court has instructed, “the factors from Barker v.    
Wingo[, 407 U.S. 514 (1972),] are an apt structure for examining the facts and 
circumstances surrounding an alleged Article 10 violation.” Mizgala, 61 M.J. at 127 
(citing United States v. Cooper, 58 M.J. 54, 61 (C.A.A.F.  2003); United States v. Birge, 
52 M.J. 209, 212 (C.A.A.F. 1999)).  Those factors are:  “(1) the length of the delay; (2) 
the reasons for the delay; (3) whether the appell[ee] made a demand for a speedy trial; 
and (4) prejudice to the appell[ee].”  Mizgala, 61 M.J. at 129 (citing Barker, 407 U.S. at 
530).  The Supreme Court pointed out that the four factors are related and must be 
considered together with other relevant circumstances in the “difficult and sensitive 
balancing process.”  Barker, 407 U.S. at 533.  We believe that the “other relevant 
circumstances” include circumstances unique to the military, which include the 
requirements of Article 10, UCMJ. 

 
In applying these factors, we note the following findings of fact made by the 

military judge.  First, the appellee went into Transition Flight on 9 April 2010 and on 10 
April 2010, the appellee’s status in Transition Flight was reduced to “Condition 1.”  
Next, on 16 April 2010, the appellee was ordered into pretrial confinement based upon 
allegations that he committed an assault and communicated a threat.  On 3 May 2010, the 
appellee submitted a demand for a speedy trial.  The appellee was arraigned on 10 August 
2010, a total of 121 days after the military judge determined that the speedy trial clock 
began.   

 
Given the fact that both sides agree that the appellee was in pretrial confinement 

for at least 116 days and made a demand for a speedy trial, we consider both of these 
factors favorable to the appellee’s assertion of an Article 10, UCMJ, violation.  We now 
address the two remaining Barker factors in turn.  We first discuss the issue of prejudice 
to the appellee as a result of the delay.  The Supreme Court has identified the following 
appellee’s interests which must be considered when testing for prejudice in the speedy 
trial context:   

 
(i) to prevent oppressive pretrial incarceration; (ii) to minimize anxiety and 
concern of the accused; and (iii) to limit the possibility that the defense will 
be impaired.  Of these, the most serious is the last, because the inability of a 
defendant adequately to prepare his case skews the fairness of the entire 
system. 

 
Barker, 407 U.S. at 532 (footnote omitted), quoted in Mizgala, 61 M.J. at 129.  In his 
decision, the military judge specifically found there was no loss of evidence or impact on 
case preparation to the defense as a result of the pretrial delay.  He found that the appellee 
suffered no obvious prejudice aside from his anxiety awaiting trial while confined.  He 
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determined that the prejudice suffered by the appellee was minor.  We agree.  
 
We now turn to the remaining Barker factor which is the reasons for the delay.  

The military judge held that the trial counsel failed to show the government acted with 
reasonable diligence.  He stated:   

 
Nearly every action on the part of the Government in processing this case 
results in an inexplicable period of inaction.  There were no complex issues 
present in this case, no issues of trial counsel hand-off, no difficult 
scientific evidence, and no unexplained contingencies out of the 
Government’s control.  The inactivity is short, yet frequent, and typically 
unexplained. 

 
He further described the government’s processing of the case as “inattentive at best, 
incompetent at worst.”   

 
The military judge primarily focused on the time periods between when the 

appellee entered into pretrial confinement until the time charges were preferred and the 
time period from preferral to referral in concluding that Article 10, UCMJ, was violated.  
While we generally accept the judge’s findings of fact, we hold the judge was incorrect in 
concluding from his findings of fact that there was insufficient evidence to show that the 
government acted with reasonable diligence.  As our superior court noted in United States 
v. Cossio, 64 M.J. 254 (C.A.A.F. 2007), the military judge must be “careful to restrict 
findings of fact to things, events, deeds or circumstances that ‘actually exist’ as 
distinguished from ‘legal effect, consequence, or interpretation.’”  Id. at 257. 

 
In this case, we believe the government took the immediate steps required by 

Article 10, UCMJ.  The requirement that “immediate steps shall be taken” does not mean 
the government must bring court-martial charges against a member being held in pretrial 
confinement before collecting the evidence to conduct a successful prosecution.  Nor 
does it mean that investigators and prosecutors must busy themselves with case 
preparation while they are waiting for the evidence necessary to understand the case.  
“Brief periods of inactivity in an otherwise active prosecution are not unreasonable or 
oppressive.”  Tibbs, 35 C.M.R. at 325.   

 
After placing the accused in pretrial confinement, the government took steps to 

investigate allegations of additional misconduct by the appellee that occurred while he 
was in Transition Flight.  Additionally, the government convened a pretrial confinement 
review hearing and prepared the charges to inform the appellee of the specific wrongs of 
which he was accused.  The evidence was sent to higher headquarters for review prior to 
preferral.  Next, they worked to provide defense counsel discovery materials, discussed a 
possible pretrial agreement and when the negotiations broke down, they arranged for the 
Article 32, 10 U.S.C. § 832, UCMJ, hearing.  Because the potential charges involved four 
other Airmen, the government’s initial strategy was to work with their respective defense 
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counsel to seek their clients’ cooperation to testify against the appellee.  After all four of 
the other defense counsel informed the government that their clients would not testify 
without immunity, the government altered their strategy and took immediate steps to 
obtain immunity for the other witnesses.  After interviewing the immunized witnesses, 
the government and the appellee’s defense counsel participated in a docketing conference 
and the government ready date was 9 August 2010.  The appellee’s defense counsel 
stated that they would be ready to proceed on 10 August 2010 and the trial was set for 10 
August 2010 without an exclusion of time under R.C.M. 707.  

 
The parties successfully negotiated and signed a pretrial agreement on 6 August 

2010 and the appellee was arraigned on 10 August 2010, the day defense counsel stated 
they would be ready.  Ironically, 10 August 2010 was the 121st day after the appellee’s 
defense counsel argued that the speedy trial clock started.  However, the right to speedy 
trial is a shield, not a sword.  Cf. United States v. Cherok, 22 M.J. 438, 440 (C.M.A. 
1986); Burris, 21 M.J. at 144.  An accused cannot be responsible for or agreeable to a 
delay and then turn around and demand dismissal for that same delay.  Under the 
circumstances in this case, the military judge erred in holding the government failed to 
act with reasonable diligence during the period from 10 April through 9 August 2010.   

 
After a thorough review of the case law, the record of trial, the military judge’s 

findings of fact and conclusions of law, oral arguments, and the briefs from both the 
appellant and appellee, we conclude that, as a matter of law, the government acted with 
reasonable diligence and the appellee was not denied his Article 10, UCMJ, right to a 
speedy trial.  We are cognizant of the fact that the appellee is in pretrial confinement and 
the parties have asked for expedited review.  Given the amount of evidence presented in 
the Article 39(a), UCMJ, hearing on 10 August 2010, we were able to reach our 
determination without considering the government evidence presented in the motion to 
reconsider.  As a result, we leave the discussion of whether this Court has jurisdiction to 
consider the evidence presented in the motion to reconsider for another day.    

 
R.C.M. 707 Speedy Trial Analysis 

 
The government contends that the military judge erred when he dismissed the 

charges and specifications without prejudice because he found that the government 
violated R.C.M. 707.  The Rule states:  “The accused shall be brought to trial within 120 
days after the earlier of:  (1) Preferral of charges; (2) The imposition of restraint under 
R.C.M. 304(a)(2)-(4); or (3) Entry upon active duty under R.C.M. 204.”  R.C.M. 707(a).  
We focus our analysis on whether the government imposed restraint under R.C.M. 304 
because the appellee is not a member of a reserve component as is required by R.C.M. 
204 and he was arraigned 52 days after the preferral of charges.  The military judge 
determined that the restrictions the government imposed in Transition Flight “Condition 
1” at Sheppard AFB amounted to arrest as defined in R.C.M. 304(a)(4).  When he 
combined the number of days the appellee spent in “Condition 1” with the 116 days the 
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appellee spent in pretrial confinement, the military judge concluded that the government 
had failed to comply with the 120-day speedy trial rule.   

 
At trial, the appellee through counsel asserted that the overly rigorous conditions 

he experienced as a member of Transition Flight did not serve a legitimate, non-punitive 
purpose and amounted to restriction tantamount to confinement.  These conditions 
included not being allowed base liberty without an escort, being essentially locked down 
in the Transition Flight building and denied access to personal items.  As a result, the 
appellee argued that these conditions served as a basis to trigger the R.C.M. 707 speedy 
trial clock.  In response, the trial counsel argued that the conditions for members entering 
Transition Flight are almost identical to those members entering Phase I training.  
Additionally, he averred that the purpose of Transition Flight is to maintain good order 
and discipline in the Military Training Facility by segregating those members who may 
cause disciplinary problems.   
 

The military judge specifically found that Transition Flight was designed to house 
Airmen who are designated a disciplinary problem or disruptive to their units.  He 
determined that Condition 3 basically met the stated goal of maintaining good order and 
discipline, and is a condition on liberty that does not affect the speedy trial clock.  
Conversely, he found that Condition 1 is dissimilar to technical training school scenarios 
because it is far more restrictive than the training flights.  After making findings of fact, 
the military judge granted the motion finding that the conditions imposed upon the 
appellee in Condition 1 amounted to “arrest” as defined in R.C.M. 304(a)(3).  
Accordingly, he determined that pretrial restraint began on 10 April 2010.   

 
     “We review de novo the ultimate legal question of whether certain pretrial 
restrictions are tantamount to confinement.” United States v. King, 58 M.J. 110, 113 
(C.A.A.F. 2003) (citing United States v. Guerrero, 28 M.J. 223 (C.M.A. 1989)).  “If the 
level of restraint falls so close to the ‘confinement’ end of the spectrum as to be 
tantamount thereto, an appellant is entitled to appropriate and meaningful administrative 
credit against his sentence.”  United States v. Smith, 20 M.J. 528, 531 (A.C.M.R. 1985).  

 
R.C.M. 304(a)(3) defines arrest as: 
 
[T]he restraint of a person by oral or written order not imposed as 
punishment directing a person to remain within specified limits; a person in 
the status of arrest may not be required to perform full military duties such 
as commanding or supervising personnel, serving as guard, or bearing 
arms.    
 
R.C.M. 304(h) provides that, “Nothing in this rule prohibits limitations . . . for 

operational or other military purposes independent of military justice, including 
administrative hold or medical reasons.”  
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In conducting our review of the conditions of restriction, we look to the totality of 
the conditions imposed.  Smith, 20 M.J. at 530.  In King, our superior court outlined the 
factors to consider in determining whether restrictions are tantamount to confinement, to 
include:  

 
[T]he nature of the restraint (physical or moral), the area or scope of the 
restraint (confined to post, barracks, room, etc.), the types of duties, if any, 
performed during the restraint (routine military duties, fatigue duties, etc.), 
and the degree of privacy enjoyed within the area of restraint.  Other 
important conditions which may significantly affect one or more of these 
factors are:  whether the accused was required to sign in periodically with 
some supervising authority; whether a charge of quarters or other authority 
periodically checked to ensure the accused’s presence; whether the accused 
was required to be under armed or unarmed escort; whether and to what 
degree [the] accused was allowed visitation and telephone privileges; what 
religious, medical, recreational, educational, or other support facilities were 
available for the accused’s use; the location of the accused’s sleeping 
accommodations; and whether the accused was allowed to retain and use 
his personal property (including his civilian clothing).   

 
King, 58 M.J. at 113 (second alteration in original) (quoting Smith, 20 M.J. at 531-32).   

 
Additionally, we considered the stated operational purpose of Transition Flight at 

Sheppard AFB.  Specifically, Air Education and Training Command Instruction (AETCI) 
36-2216, Administration of Military Standards and Discipline Training, ¶ 23.1 (17 Jun 
2004), states, “Technical training NPS [Nonprior service] Airmen who are discipline 
problems will be segregated from the MTF [military training flight], pending a discharge 
or court martial [sic], to prevent a negative influence on the morale and discipline of 
other Airmen.   

 
After reviewing the record before us, and considering the nature and scope of the 

appellee’s pretrial restriction and the conditions imposed upon him, the military judge’s 
findings of fact are not clearly erroneous.  However, we disagree with his conclusions of 
law.  Even after accepting the fact that the appellee was denied privileges at times, his 
pretrial restriction was not an “arrest” as defined in R.C.M. 304(a)(3).  Considering his 
presence on an installation devoted almost exclusively to training new Airmen, we find 
the conditions imposed on the appellee and others in Transition Flight were necessary in 
that environment to maintain good order and discipline on the installation and amongst 
Airmen awaiting separation from the Air Force.  The conditions the appellee experienced 
upon his entry into Transition Flight on a military training installation in this case are 
most akin to conditions on liberty under R.C.M. 304(a)(1) or a form of administrative 
restraint under R.C.M. 304(h) imposed for operational purposes independent of military 
justice.  To decide otherwise, we would have to ignore the stated operational purposes of 
Transition Flight and place our judgment above the expertise of the commanders tasked 
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with the responsibility of training new Airmen.  In this case, we conclude the appellee’s 
placement in Transition Flight did not constitute an arrest or restriction in lieu of arrest.  
Accordingly, the R.C.M. 707 120-day speedy trial clock was not triggered until 16 April 
2010, when the appellee was placed in pretrial confinement.  Because the appellee was 
arraigned on 10 August 2010, he was not denied his right to a speedy trial in violation of 
R.C.M. 707. 
 

Conclusion 
 
We hold there was no violation of speedy trial in this case under Article 10, 

UCMJ, R.C.M. 707, or under the Sixth Amendment of the Constitution of the United 
States. The decision of the military judge dismissing the charges and specifications with 
prejudice for a violation of speedy trial under Article 10, UCMJ, is set aside.  The 
decision of the military judge dismissing the charges and specifications without prejudice 
for a violation of speedy trial under R.C.M. 707 is also set aside and the case is remanded 
to the trial court for further proceedings. 
  
 On consideration of the United States Appeal Under Article 62, UCMJ, it is by the 
Court on this 9th day of March, 2011, 
 
 
ORDERED: 

 
That the United States Appeal Under Article 62, UCMJ, is hereby GRANTED.   

 
Chief Judge BRAND and Judge WEISS concur. 
 
 
 
FOR THE COURT 
 
OFFICIAL 
 
 
 
 
 
 

 

 
 
 
STEVEN LUCAS 
Clerk of the Court 
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